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Part I — THE DEVELOPMENT OF COMPETITION 


Introduction 


base development and effects of airline competition in the United 
States have already stimulated a considerable postwar literature, 
dealing both directly and indirectly with the subject.? This study repre- 
sents an addition to that literature from the viewpoint of geography. 
Modern geographers are interested in air and other forms of transport 
insofar as they represent aspects of the spatial organization of human 
activities and provide some evidence as to the nature of the complex 
interrelationships existing between places. From the point of view of 
students of air transportation, it is felt that the geographer’s use of 
maps and his emphasis on individual route characteristics in consider- 
ing problems of airline competition may provide a somewhat different 
view of a familiar situation. This particular paper presents a carto- 
graphic history of competitive change in airline traffic from 1940 to 





1 This article is the result of work being carried on at the Transportation 
Center at Northwestern University. The material was developed to provide an 
empirical traffic analysis in connection with a current study dealing with the role of 
the Civil Aeronautics Board in the development of United States air transportation. 
The author wishes to express his thanks to Richard Carter and Ronald Miller, 
Transportation Fellows in geography, for assistance in cartographic and computa- 
tional work. 

2 This includes: Frederick W. Gill and Gilbert L. Bates, Airline Competition, 
(Cambridge: Harvard University Press, 1949) ; Herbert H. Whitehead, “Effects of 
Competition and Changes in Route Structure on Growth of Domestic Air Travel,” 
JOURNAL OF AIR LAW AND COMMERCE, XVIII (Winter, 1951), pp. 78-90; Harold D. 
Koontz, “Domestic Air Line Self-Sufficiency: A Problem of Route Structure,” 
American Economic Review, XLII (March, 1952), pp. 103-125; David W. Bluestone, 
“The Problem of Competition Among Domestic Trunk Airlines,” JOURNAL OF AIR 
LAW AND COMMERCE, XX, (Autumn, 1953) pp. 379-402; Gilbert L. Bates, “Current 
Changes in Trunkline Competition,” JouRNAL OF AIR LAW AND COMMERCE, XXII, 
(Autumn, 1955) pp. 379-405; Aaron J. Gellman, “The Regulation of Competition in 
United States Domestic Air Transportation: A Judicial Survey and Analysis,” 
JOURNAL OF AIR LAW AND COMMERCE, XXIV, (Autumn, 1957) pp. 410-4384; Samuel 
B. Richmond, “Creating Competition Among Airlines,” JouRNAL OF AIR LAW AND 
COMMERCE, XXIV, (Autumn, 1957) pp. 435-464. 
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1956. The maps give both an overview of competition among the 100 
leading city pairs and a view of the competitive characteristics of indi- 
vidual city pairs in the visual context of other major city pairs. The 
evaluation of generalizations about airline competition is aided by 
noting on the maps the varying degrees of conformity of specific cases 
to such aggregative generalizations. 

In this study, attention will be focused on the premium air travel 
markets of the United States, the 99 leading city pairs (as based on 
passenger-mile production in March, 1956) .8 The use of the 99 city 
pairs may be considered something of a compromise between the obvi- 
ously impractical alternative of considering all city pairs and the 
obviously biased alternative of selecting isolated city pairs to illustrate 
certain competitive characteristics. The degree of concentration of air 
traffic is such that these 99 pairs accounted for nearly half of U. S. total 
passenger-miles during March, 1956 despite the fact that there are many 
thousands of city pairs with scheduled air service. The degree of par- 
ticipation in high-density traffic such as this is of considerable impor- 
tance to an airline (although the relation of such economies of scale 
to profits is a complex and uncertain one). Koontz attributes much of 
the regional carriers’ weakness to their small share of these markets.* 
A study of Chicago’s air traffic also indicated a high degree of concen- 
tration on premium markets.5 Two or three cities accounted for 50 
per cent of the Chicago passenger-miles for most of the airlines con- 
cerned. Thus, a close examination of the measurable extent of competi- 
tive change as reflected in traffic maps of the 99 city pairs would seem 
to be helpful in attaining a better overall understanding of airline 
competition. 

In the first part of this two-part study, the 99 city pairs will be 
mapped and examined in terms of the nature and extent of airline 
competition among them. The development of these competitive char- 
acteristics will then be traced in a series of maps designed to establish 
realistic categories for the consideration of the effects of competition on 
traffic growth. The second part of the paper (to appear in the next 
issue of the JOURNAL OF AIR LAW AND ComMERCE) , will deal with the 
patterns of traffic growth among the 99 city pairs for selected periods. 
The hypothesis that competition is associated with growth will be 
tested against the competitive categories established in the first part of 





3 For purposes of comparison with previous city pair figures, Tampa-Chicago 
and St. Petersburg-Chicago, both of which were among the 100 leading passenger- 
mile generators in March, 1956, were considered as a single city pair. The term 
“premium markets” will be used interchangeably with “leading city pairs” to refer 
to these 99 pairs. The term “route” will also be used occasionally to refer to city 
pairs. All maps were compiled from two-way origin-destination data in: Civil Aero- 
nautics Board, Airline Traffic Survey, Washington: U.S. Government Printing 
Office and Air Transport Association, Origination-Destination Airline Revenue 
Passenger Survey, Airline Finance and Accounting Conference, Washington, D. C. 
March and September totals were used in all cases but 1940 where September 
figures alone are used. 

4 Koontz, op. cit. 

5 Edward J. Taaffe, The Air Passenger Hinterland of Chicago, University of 
Chicago, Department of Geography Research Paper No. 24, (University of Chicago 
Press: 1952), p. 87. 
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the paper. Attempts will also be made to separate the effects of compe- 
tition from certain other growth factors. 

The basis for mapping competitive and growth characteristics of 
the 99 leading city pairs is provided by Figure 1. The degree of con- 
centration was such that traffic to and from the four major centers 
(New York, Chicago, Los Angeles, Miami) accounted for 87 of the 
99 leading pairs in March, 1956. Three additional centers accounted 
for the remaining 12 (Washington, Tampa, San Francisco) . This made 
possible the cartographic representation of the passenger-mile magni- 
tude of each city pair by plotting graduated circles on four inset maps, 
one for each of the four major centers on which air traffic is concen- 
trated. Thus, the area of the circle marked DEN on the New York map 
is proportional to the number of air passenger-miles flown between 
New York and Denver during a two-week period in March, 1956 and 
a two-week period in September, 1956, a number which is considerably 
greater than the traffic between Los Angeles and Denver, as is evident 
from the smaller DEN circle on the Los Angeles map. In order to make 
the inset maps complete, traffic to the three additional centers was 
added in the form of graduated squares. Tampa squares were added to 
the Miami map; San Francisco squares to the Los Angeles map; Wash- 
ington squares to the Chicago map. Thus on the Miami map the square 
above the circle representing Detroit-Miami represents the smaller 
Detroit-Tampa traffic; on the Chicago map, there is a Detroit-Washing- 
ton square above the Detroit-Chicago circle; and a Detroit-San Fran- 
cisco square above the Detroit-Los Angeles circle on the Los Angeles 
map. No city pairs are repeated since the goal is to let the four inset 
maps provide a cumulative picture of the 99 city pairs rather than to 
have each inset map provide a complete picture of the traffic for the 
particular city. The complete Miami traffic among the 99 city pairs, 
for instance, consists not only of all the city circles on the Miami map, 
but also the Miami circles on the other three maps. 

The disproportion between the circle sizes in Figure 1 provides 
further evidence of the degree of concentration of passenger miles on 
the very largest city pairs. Particularly dominant are: the long-haul 
traffic from the Pacific Coast to Chicago and New York; Miami traffic 
to Chicago and New York; and New York-Chicago traffic. Also con- 
spicuous is the heavy traffic between other American Manufacturing 
Belt® centers, on the one hand, and Chicago, New York, and the Pacific 
Coast on the other. Below this traffic level, there is a considerable fall- 
off, as witness the many small circles, particularly on the Chicago and 
the Los Angeles maps. This magnitude map has been used to construct 
a base map for the consideration of each airline’s share of traffic. For 
cartographic clarity, the discrepancies in traffic shown on Figure 1 have 
been reduced by categorizing the 99 city pairs into three size groups 
based on March and September, 1956 passenger-miles. These size 








6 The American Manufacturing Belt as it is commonly delimited by geographers 
consists of the cities within a rectangle bounded roughly by Milwaukee and St. Louis 
on the West; Boston and Baltimore on the East. 
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groups correspond to the dark-shaded, light-shaded and unshaded circles 
in Figure 1. All the remaining maps are drawn on the categorized base. 
Competitive breakdowns will be represented by pie charts within the 
circles for four different years. Text comments will attempt to point 
out significant competitive characteristics and changes reflected in each 
of these traffic maps. 


Comments on the September, 1940 Map 


Figure 2 represents airline competition in September, 1940.7 The 
size of each circle represents the magnitude of the particular city pair 
as determined by 1956 passenger-miles. The September, 1940 figures 
are represented by the breakdown within the circle, which gives the 
percentage share of each airline. The red patterns represent members 
of the Big Four; the black and white patterns represent regional car- 
riers;® the blank circles or circle sectors represent connecting services 
involving more than one carrier. For instance, the large circle at LAX 
on the New York map indicates that Los Angeles-New York falls in the 
largest size group on the basis of March, 1956 passenger miles.® ‘The 
breakdown within the circle indicates that, in September, 1940, TWA 
was the leading carrier of Los Angeles-New York passengers with 43 
per cent, American Airlines was second with 28 per cent, United Air- 
lines was third with 11 per cent, and the remaining 18 per cent traveled 
via connecting carriers. 

The most striking features of the September, 1940 maps of the 
leading city pairs are: the dominance of the Big Four, the general 
absence of competition, and the prevalence of connecting flights. The 
many blank circles and circle sectors, particularly on the Los Angeles 
and Miami maps, indicate the weak development of many of the routes 
which had become premium city pairs by 1956. Both local and area 
monopolies appear on the maps. Services to the Southeast from the 
Eastern Seaboard as well as from Chicago were dominated by Eastern 
Airlines; American generally dominated services to the Southwest, 
particularly from the Eastern Seaboard and the Pacific Coast. United 
monopolized the intra-Pacific Coast traffic, as weli as the external con- 
nections of San Francisco and the Pacific Northwest. Local monopolies 
were evident in the control by different members of the Big Four indi- 
vidual large centers. American was the only carrier providing service 





7 Only September origin-destination figures were available for 1940. All other 
years include data for two survey months (or half-months) : March and September. 

8 The term “regional carrier’ is used in this study for the smaller trunklines 
(Capital, Northeast, National, Delta, Braniff, Continental, Western and North- 
west); Big Four refers to American, United, TWA and Eastern. Only single car- 
rier service as recorded in the origin-destination survey is credited to each carrier. 
Interchange services are regarded as connecting services. Its share of connecting 
traffic is merely grouped with all connecting traffic. The pie chart breakdown is 
arranged so that the airline with the largest share is always shown in the upper 
right quadrant with the other airlines ranked in clockwise order. Percentages of 
less than five per cent are not shown on the map. 

® The standard three-letter airline code is used on the map with the following 
exceptions: HT-Hartford; WAS-Washington; CMB-Columbus; LOU-Louisville; 
DET-Detroit; NO-New Orleans; KC-Kansas City. 
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over Detroit, Boston and Buffalo routes as well as over routes to the 
Ohio Valley centers of Cincinnati and Louisville. United dominated 
Cleveland traffic in eastern United States, Denver in western United 
States. TWA dominated Dayton and Pittsburgh in the east, Kansas 
City in the west. There was already, however, intra-Big Four competi- 
tion on some of the high-density routes. Los Angeles-New York and 
New York-Chicago were served by three carriers providing effective 
competition. Two-carrier Big Four competition was present over some 
of the Chicago and the St. Louis routes as well as the New York- 
Washington route. 
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WASHINGTON ROUTES LJ 


— September, 1940 


The regional carriers were quite insignificant on the pre-war map, 
providing effective (10 per cent) competition’? on only four routes, 
all on the Chicago map. (Braniff’s services to Kansas City and Dallas; 
Chicago and Southern’s services to St. Louis; and Northwest’s services 
to Seattle.) There were also five monopoly routes controlled by regional 
carriers (Braniff’s Chicago-San Antonio and Chicago-Houston traffic, 
Northwest’s Chicago-Minneapolis, Capital’s Washington-Detroit, and 





_10 Gill and Bates, op. cit., and others have used the 10 per cent figure as an 
arbitrary measure of effective competition. It will be used throughout as the 
criterion for separating one-, two- and three-carrier pairs. 
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Western’s Las Vegas-Los Angeles). It is interesting to note that no 
regional carriers whatsoever were recorded on either the New York 
or the Miami maps. 

The prominence of the Big Four in air traffic of the leading city 
pairs is emphasized by Table 1. Of the total passenger-miles of the 99 
pairs on Figure 1, the Big Four accounted for fully 95 per cent. A 
significant aspect of this degree of concentration is that the Big Four 
had a higher percentage of the premium market passenger miles than 
they did of all passenger-miles: The regional carriers had less than 
five per cent of the premium market passenger-miles, although they 
accounted for 17 per cent of all passenger-miles in 1940. The second 
part of the table emphasizes the lack of airline competition in 1940. 


TABLE 1 
AIRLINE PERCENTAGE SHARE PASSENGER-MILES: 1940* 





100 City Pairs Total 
(Sept.) (Year) 


Airline Per Cent Per Cent Difference 


American 36.35 29.96 + 6.39 
United 26.19 21.37 
Trans World 20.87 14.92 
Eastern 12.92 15.20 


Big Four 95.33 81.45 


Capital 1.08 3.60 
National _— 0.46 
Northwest 2.40 4.91 
Delta 0.52 2.79 
Western 0.20 1.51 
Braniff 0.44 4.07 
Northeast wo 0.39 


Regional Carriers 4.66 a Ly af 8 

















No-Carrier One-Carrier Two-Carrier Three-Carrier 
Pairs Pairs Pairs Pairs 


Big Four Only oe 55 6 
Regional] Carrier 

Only 5 — 
Big Four— 

Regional Carrier — — 4 


Total 27 60 10 








* Airline percentages for the 100 city pairs were computed from the total 
single-carrier passenger-miles represented by the 99 pairs used as the basis for this 
study; total airline percentages were computed from the annual passenger-mile 
totals for all domestic trunklines. Since the latter includes such airlines as Colonial 
and Continental which are not represented among the 100 city pairs the figures in 
the table will represent something less than 100 percent of the total. This fact as 
well as errors due to rounding figures account for most apparent discrepancies in 
this series of tables. Both in the tables and on the maps, figures for Delta and 
Chicago and Southern have been combined and reported as Delta figures for those 
years preceding the merger of the two airlines. Annual figures were taken from: 
Civil Aeronautics Board, Office of Carrier Accounts and Statistics, Certificated Air 
Carrier Mileage and Traffic Data. 





MAP ANALYSIS OF AIRLINE COMPETITION 129 


Twenty-seven of the city pairs had connecting services only. Of the 
1emaining 72 with single-carrier service, 60 were one-carrier pairs (55 
of these Big Four) , 10 were two-carrier pairs, and only two were three- 
carrier pairs. 

The 1940 pattern may thus be considered a “grandfather” pattern 
inherited in large measure by the Board and used as a base on which 
to erect a structure of airline competition. The premium markets were 
almost completely dominated by the Big Four and most of the city 
pairs were non-competitive. 


Comments on the 1949 Map 


Figure 3, the 1949 map, presents the pattern at the end of a period 
during which large-scale commercial air transportation had come into 
being. Considerable competition had been added to the 1940 grand- 
father pattern. In particular, this consisted of competition between the 
Big Four and the regional carriers stemming from the series of cases 
decided during and shortly after the War. Wartime CAB decisions in 
effect created new trunkline competitors by strengthening and drasti- 
cally altering the nature of many small pre-war carriers such as 
National, Capital (then Pennsylvania-Central), Delta and Western. 

Many regional and local Big Four monopolies became subject to 
regional carrier competition. Note on the New York and Chicago maps 
how Eastern’s monopoly of services to Florida and the Southeast became 
competitive as National received an extension to New York and Delta 
received an extension to Chicago. United lost its regional monopolies 
when Northwest became competitive in the New York-Pacific North- 
west market and Western appeared on the Los Angeles map as a com- 
petitor for intra-Pacific Coast traffic. Capital’s extension to Chicago 
removed a number of local monopolies within the American Manu- 
facturing Belt. Note on the New York and Chicago maps how Capital 
became competitive with American, United and TWA respectively at 
each of their principal intermediate stops between New York and 
Chicago (Detroit for American; Cleveland for United; Pittsburgh 
for TWA). Remaining area monopoly elements included Eastern’s 
continued dominance of much of the Southeast (on the New York 
map, Atlanta, New Orleans and Houston traffic), and American’s 
dominance of much of the Southwest (Dallas on both the New York 
and Los Angeles maps). Among the few remaining local monopolies 
were American’s Buffalo service (New York map) and United’s Denver 
services (New York, Chicago and Los Angeles map) . 

Table 2 indicates the extent to which the regional carriers had 
become competitive with the Big Four by the early post-war period. 
The regional carriers accounted for 17 per cent of the leading city pair 
passenger miles as compared to only 4 per cent in 1940. All seven of 
the regional carriers increased their share of these premium markets. 
The Big Four dropped from 96 per cent to 83 per cent with American 
registering the steepest decline (from 36 per cent to 25 per cent as 
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traffic to Boston, Detroit and the Ohio Valley cities became competi- 
tive) . Eastern was the only member of the Big Four to increase its share 
of the premium market traffic since 1940. This increase is deceptive, 
however, since most of it is due to seasonality. Figures for 1940 included 
only September, a seasonal low for Florida; figures for 1949 included 
both September and March. 

Despite a major reduction, however, there persisted a consistent 
discrepancy between airline participation in total passenger miles and 
in premium market passenger-miles as is indicated in the column 
labeled “Difference.” There was a discrepancy of over 10 per cent 
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— March and September, 1949 


between the Big Four’s 83 per cent share of the premium markets and 
its 73 per cent share of the total market. All of the Big Four registered 
larger shares of the premium markets than of the total market, as 
compared to only two of the seven regional carriers. The second part 
of Table 2 shows further the extent to which competition increased 
among the 99 city pairs from 1940 to 1949. Monopoly city pairs were 
nearly halved (from 60 to 33) and two-carrier city pairs became the 
largest group with an increase of from 10 to 50. The technological 
maturing of air transportation is indicated by the fact that the number 
of city pairs which had only connecting services was reduced from 27 
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TABLE 2 
AIRLINE PERCENTAGE SHARE PASSENGER-MILES: 1949 





100 City Pairs Total 
(Sept. & March) (Year) 
Change 
from Change in 
Per Cent 1940 PerCent Difference Difference 





Airline 
American 24.90 : 23.28 + 1.62 
United 22.98 ; 19.60 + 3.38 
Trans World 18.21 A 14.37 + 3.84 
Eastern 112 : 15.42 + 1.70 


Big Four 83.21 2 +10.54 


Capital 3.59 : : — 1.87 
National 3.03 f + 0.42 
Northwest 5.52 : : — 0.97 
Delta 1.51 i . — 3.37 
Western 1.88 : : + 0.28 
Braniff 1.06 R ; — 3.51 
Northeast 0.19 S : — 0.76 


Regional Carriers 16.78 ; ; — 9.75 +3.32 














No- pial: Two- Three- 
Car- Car- Car- Car- 
1949 rier Change rier Change rier Change rier Change 


Big Four Only 28 —27 21 +15 
Regional Carrier 

Only 1 1 
Big Four— 
Regional Carrier 28 


Total 50 








to 8. In terms of Big Four regional carrier competition, the table indi- 
cated that in 1949 there was a fairly even division between the three 
major categories of city pairs; Big Four monopolies, (28) ; Big Four- 
regional carrier two-carrier pairs (also 28) ; Big Four two-carrier pairs 


(21). 


Comments on the 1954 Map 


Figure 4, the 1954 map, represents the pattern of airline competi- 
tion at the end of a period of relative stability, despite rapidly increas- 
ing traffic. According to Bates, the period from 1947 to 1954 was a 
static one during which the CAB had engaged in little direct promotion 
of competition as compared to the dynamic period of increased compe- 
tition from 1938 to 1947.1! It is probable that the Board’s attitude 
toward competition was colored by its desire to end airline subsidy, an 





11 Bates, op. cit., used a number of measures to show that airline competition 
increased greatly from 1938 to 1947, remained static from 1947 to 1954 and 


increased again in 1955. 
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objective which had, in large measure, been achieved by 1954. Chief 
problems faced by the Board during this period included mergers, 
interchanges, non-scheduled and local service airlines. Action, with 
respect to the first three of these, had a deterrent effect on additional 
competition. Mergers reduced the total number of potential competi- 
tors; interchange agreements were sometimes recommended in lieu of 
route extension? (note on the Miami map that Los Angeles-Miami is 
still without single-carrier service); and further expansion of non- 
scheduled airlines was discouraged. To a certain extent, the support 
of mergers designed to strengthen weak carriers might be considered 
as having a promotional effect on competition, at least within the 
leading city pairs, since none of the merged carriers provided effective 
competition to each other in a premium market. Action with respect 
to local service carriers had a promotional effect on competition al- 
though not among the 99 leading city pairs. 

The pattern of competitive change from the 1949 to the 1954 map 
was quite restricted. Regional carriers either dominated or provided 
effective competition in 37 markets, the same as in 1949. Probably the 
most striking change has been the development of National into a 
strong competitor in markets formerly dominated by Eastern. National 
approximately doubled its share of Miami traffic from the big Eastern 
Seaboard centers (see Miami on the New York map; Philadelphia and 
Washington on the Miami map) . One change of secondary importance 
appears on the Los Angeles map where a route extension gave Western 
a monopoly on single-carrier service to Minneapolis. 

Three of the other regional carriers registered declines in important 
markets, Northwest (on the New York map, decreases of 22 per cent at 
Seattle, 16 per cent at Minneapolis) ; Braniff (on the Chicago map, 
decreases of 22 per cent at Houston, four per cent at San Antonio and 
Dallas) ; and Capital (a number of 6-8 per cent decreases on the New 
York and Chicago maps, and a decrease of 11 per cent in the New York- 
Chicago market). Capital’s reduced share of the Chicago-New York 
traffic was symptomatic of its difficulties during this period, when the 
widespread introduction of coach fares had offset the competitive 
advantage gained by Capital in initiating these services in 1948. 

Table 3 confirms the visual impression of competitive stability 
among the 99 leading city pairs. The principal change in share of the 
total premium market, the large increases recorded by Eastern and 
National, was associated with the boom in Florida traffic. Big Four 
regional carrier relationships changed only slightly as the Big Four 
share of the leading markets dropped 1 per cent to 81.89 per cent. 
Three of the seven regional carriers registered increases, with National’s 
increase of 3.90 per cent by far the largest. All of the Big Four still had 
larger shares of the premium market than of the total market, although 





12 See Aaron J. Gellman, “The Regulation of Competition in United States Air 
Transportation: A Judicial Survey and Analysis—II,” in this issue of the JOURNAL 
oF AIR LAW AND COMMERCE. 
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Figure 4 — Airline Competition 


the difference in the case of TWA had become slight. Again all of the 
regional carriers but National and Western had lower shares of the 
premium market than of the total market. The proportion of one-, 
two- and three-carrier city pairs remained remarkably stable (34; 49; 
11; as opposed to the previous 33; 50; 8) . The two dominant categories 
of city pairs were still Big Four monopolies (30) and Big Four-regional 
carrier two-carrier pairs (28). Two-carrier Big Four pairs dropped 
somewhat from 21 to 18. 
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— March and September, 1954 


The early post-war competitive pattern had thus remained virtually 
unchanged through a period of increased traffic, initiation of coach 
fares, pressures from non-scheduled carriers and a marked movement 
away from subsidy on the part of the certificated carriers. The few 
competitive changes which did occur were related more closely to such 
basic trends as increased Florida resort travel rather than to CAB deci- 
sions. The stage was set for the next round of decisions designed to 
increase competition. 
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TABLE 3 
AIRLINE PERCENTAGE SHARE PASSENGER-MILES: 1954 





100 City Pairs Total 
(Sept. & March) (Year) 
Change 
from Change in 
Airline Per Cent 1949 PerCent Difference Difference 


American 22.18 —2.72 20.76 +1.42 
United 21.96 —1.01 19.30 +2.66 
Trans World 16.47 —1.74 16.08 +0.39 
Eastern 21.28 +4.16 17.53 +3.85 


Big Four 81.89 —1.32 76.67 +8.30 








Capital 2.15 —1.44 4.59 —2.44 
National 6.93 +3.90 4.27 +2.66 
Northwest 3.32 —2.20 4.61 —1.29 
Delta 2.36 +0.85 4.84 —2.48 
Western 248 +0.90 2.47 +0.31 
Braniff 0.47 —0.59 3.23 —2.76 
Northeast 0.09 —0.10 0.64 —0.55 


Regional Carriers 18.10 +1.32 24.65 —6.58 +3.17 








No- One- Two- Three- 
Car- Car- Car- Car- 
1954 rier Change rier Change rier Change rier Change 





Big Four Only os 

Regional Carrier 
Only 

Big Four— 

Regional Carrier — 


Total 5 





Comments on the 1956 Map 


The pattern of airline competition on the 1956 map (Figure 5) 
shows a marked change from that of 1949 and 1954. The greater 
cartographic complexity is associated with increased competition; the 
greater prominence of the black and white patterns is associated with 
the improved position of the regional carriers. Both of these are linked 
to the Board’s 1955-1956 decisions, particularly the New York-Chicago 
Case, the Denver Service Case, and the Southwest-Northeast Case.!* The 
1956 map represents the initial impact of some, but not all of these de- 





13 Civil Aeronautics Board Order No. E-987, New York-Chicago Case, Docket 
No. 986, et. al., dated September 1, 1955 (mimeographed decision); Civil Aero- 
nautics Board Order No. E-9785, Southwest-Northeast Service Case, Docket No. 
2355, et. al., dated November 21, 1955 (mimeographed decision) ; Civil Aeronautics 
Board Order No. 9735, Denver Service Case, Docket No. 1841, et. al., dated Novem- 
ber 14, 1955 (mimeographed decision). Other cases include: Civil Aeronautics 
Board Order No. E-10645, New York-Florida Case, Docket No. 3051, et. al., dated 
September 28, 1956 (mimeographed decision) and Civil Aeronautics Board Order 
No. E-10487, Tucson Airport Authority Application, Docket No. 5564, July 7, 1956 
(mimeographed decision). Later a Civil Aeronautics Board press release dated 
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cisions.!* The policy of strengthening the weak carrier seems to have had 
the greatest effect on the map, although increased intra-Big Four compe- 
tition is also evident.!® In order to emphasize the competitive changes 
which have occurred in the New York and Chicago maps since 1954, 
Figure 6 has also been prepared. Pie sectors on this map represent 
increases of more than 5 per cent in competitive share. On the New 
York map, for instance, the sectors in the Detroit circle indicate that 
Capital has increased its share of total Detroit-New York traffic by 
12 per cent (from 5 per cent to 17 per cent), and that ‘TWA has 
increased its share by 8 per cent (from 0 to 8 per cent) . The prevalence 
of black and white patterns on Figure 6 further emphasizes the im- 
proved competitive position of the regional carriers relative to the Big 
Four. All but a few of the red patterns on the competitive increase 
map are associated with intra-Big Four competition, chiefly on western 
routes. 

One of the most interesting and conspicuous examples of a weak 
carrier which has been strengthened is to be found in the increased 
prominence within the Manufacturing Belt of the dark pattern repre- 
senting Capital Airlines. On the New York inset on Figure 5, Ameri- 
can’s local monopoly of the New York-Buffalo city pair was eliminated 
when Capital entered the market with fully 28 per cent of the traffic; 
on the Chicago inset, Capital entered the Chicago-Philadelphia market 
as a third carrier with a 14 per cent share. Gains associated in part 
with the removal of operating restrictions were registered by Capital 
at other important Manufacturing Belt centers, such as Pittsburgh, 
Cleveland, Detroit, Chicago, Milwaukee and Minneapolis. These 
gains, ranging from 6 to 16 per cent, are particularly evident on Figure 
6, the competitive increase map. Outside of the Manufacturing Belt, 
Capital’s Southeastern service to New York resulted in a 10 per cent 
gain at New Orleans, 24 per cent at Atlanta. That this was not a transi- 
tory phenomenon is evident from the fact that further gains were 
registered in March 1957. The increase in Capital’s share of the pre- 
mium market passenger-miles from 2.15 to 4.49 (see Table 4) is by no 
means a simple result of CAB policy, however. A closer look at Capital’s 
traffic indicates that the competitive impact of the Vicker’s Viscount 
was also a vital factor. The competitive share graphs in Figure 7 show 
Capital’s percentage of the traffic of its major city pairs for each March 
and September from 1948 through 1956. The remarkable upsurge of 
Capital in the 1956 section of each of these graphs follows the initiation 
of Viscount service, represented by a small “v” on the graph. The 
Chicago-Washington route (and to a lesser extent the Chicago-Cleve- 





March 31, 1958 indicated that considerable competition had been added to the 
Miami map with the decisions in the Great Lakes-Southeast Service Case, the 
St. Louis-Southeast Service Case, and the TWA-Cincinnati-Detroit Route Transfer 
Case. Other cases being considered at the time of writing include Dallas Service to 
the West and a southern transcontinental. 

14 Although only the 1956 figures were mapped, origin-destination figures for 
March, 1957, which became available before completion of the study, have been 
incorporated in the text discussion. 

15 Gellman, op. cit., (Part I), p. 427. 
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Figure 5 — Airline Competition 


land route) effectively exemplifies the three phases in the ebb and flow 
of Capital’s fortunes since 1948. First came the period through 1950 
when the early initiation of coach fares helped Capital maintain its 
leadership over American; secondly, the period from 1952 through 
1954 when American expanded coach services and dominated the mar- 
ket; thirdly, Capital’s revival in 1955 with the initiation of Viscount 
services. By March 1957 this dominance had increased from 42 to 55 
per cent while American’s share had dropped to 17 per cent. 

Further evidence of the policy of strengthening the weak carrier is 
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WASHINGTON ROUTES |] 


— March and September, 1956 


to be found both on Figure 5 and Figure 6 on the New York inset. 
The last two regional monopolies, Eastern’s in parts of the Southeast, 
and American’s in the Southwest were virtually eliminated, largely 
through the decisions in the Southwest-Northeast Case. Note the sizable 
share of Delta and Capital in the Atlanta and New Orleans markets, 
both of which had been virtually monopolized by Eastern. American 
lost 17 per cent of its New York-Dallas traffic to Braniff, and a later 
decision: brought TWA into the Tucson market. The 1956 map is 
misleading in that it represents only the initial impact of Delta and 
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Figure 6 — Increase in Competitive Share: 1954 to 1956 


Braniff on the above markets. By March 1957, Delta had gained an 
additional 18 per cent of the Atlanta-New York traffic, Braniff an addi- 
tional 12 per cent of the Dallas-New York market. Although not evident 
on the 1956 map, it is probable that awards to other regional carriers 
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Figure 7 — Competitive Share Graphs: Capital Airlines 


such as Northeast’s Florida routes, Continental’s Chicago-Denver and 
Chicago-Los Angeles routes, and Western’s Denver-San Francisco routes 
will ultimately result in effective competition. 


The feeling that increased competition in general was needed 


appears to have been the principal motive in creating increased com- 
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TABLE 4 
AIRLINE PERCENTAGE SHARE PASSENGER-MILES: 1956 





100 City Pairs Total 
(Sept. & March) (Year) 
Change 

from Change in 
Airline Per Cent 1954 PerCent Difference Difference 
American 21.84 —0.34 22.14 —0.30 
United 20.94 —1.02 19.53 +1.41 
Trans World 15.25 —1.22 15.06 +0.19 
Eastern 21.65 +0.37 17.50 +4.15 


Big Four 79.68 —2.21 74.23 +5.45 








Capital 4.49 +2.34 ‘ —0.22 
National 7.16 +0.23 ; +2.90 
Northwest 2.97 —0.35 : —1.05 
Delta 2.61 +0.25 ; —2.58 
Western AVA | —0.57 R +0.10 
Braniff 0.78 +0.30 i —2.54 
Northeast 0.09 —- ; —0.46 


Regional Carriers 20.32 +2.22 : —3.91 +2.67 





No- One- Three- 
Car- Car- Car- Car- 
1956 rier Change rier Change rier Change rier Change 


Big Four Only — — 22 —8 23 +5 10 
Regional Carrier 
Only — 3 —1 
Big Four— 
Regional Carrier — — — — 


Total 5 0 25 —§ 








petition among the Big Four, either by new certifications or the lifting 
of restrictions. A great deal of this comprised competition between 
TWA and United in an unusual pattern of reciprocal awards. ‘The 
entry of TWA eliminated United’s local monopoly of Kansas City 
services to New York and Los Angeles, as well as Pittsburgh services to 
Los Angeles. In addition, TWA joined Capital as a United competitor 
on the New York-Cleveland route; United joined Capital as a TWA 
competitor on the Chicago-Pittsburgh route. On the competitive in- 
crease map, five of the Big Four increases are associated with this 
musical chairs pattern. These awards illustrate the difficulties involved 
in striving for an equitable distribution of new awards. In these in- 
stances, carriers were compensated for being subjected to additional 
competition in some markets by being certificated as new competitors 
in other markets.1® 

Another aspect of intra-Big Four competition worthy of mention 
is the addition of a third Big Four carrier to another major California 





16 Jbid., p. 482 has further discussion of these awards. 
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market. On the Chicago map, American entered the San Francisco 
market with a surprisingly high 32 per cent. Thus, nine out of a total 
of 13 three-carrier pairs now involved California traffic. An interesting 
feature of this traffic is the vigorous competition between the Big Four. 
As the competitive share graphs in Figure 8 indicate, the Los Angeles 
traffic to both New York and Chicago has sustained three effective 
competitors since 1948. 
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Only a few monopolies remain on the 1956 map. One group is 
that of the seasonal city pairs (Tucson and Florida traffic), many of 
which would probably not be ranked among the 99 leading city pairs 
if twelve-month origin-destination figures were available. After 1956, 
however, the Tucson routes became competitive with the addition of 
TWA, and, in 1958, a series of CAB decisions markedly altered the 
Miami map by adding a competitor (a regional carrier or TWA) to 
most of the Manufacturing Belt routes to Florida which were Eastern 
monopolies in 1956. 

Other monopolies on the 1956 map were Dallas-Los Angeles (Amer- 
ican) , New York and Los Angeles to Dayton (IT'WA), and the three 
regional-carrier monopolies: Chicago-Minneapolis (Northwest) ; Los 
Angeles-Minneapolis (Western) ; and Miami-Cincinnati (Delta) . The 
survival of the regional carrier monopolies may be taken as another 
manifestation of the policy of strengthening the weak carrier. The 
Dallas-Los Angeles market, as well as three of the five city pairs without 
single-carrier service save in the form of interchange (Miami to San 
Francisco and Los Angeles; Houston to Los Angeles) , were involved at 
the time of writing in proceedings designed to provide additional 
Dallas to the West Coast services and to consider the possibility of 
establishing a southern transcontinental route. Although this latter had 
earlier been rejected in the favor of interchange, there was, by 1958, 
evidence that single-carrier service between Florida and California was 
imminent. 

Table 4 indicates that in 1956 the Big Four still dominated the 
"9 leading city pairs. They accounted for 79.68 per cent of the premium 
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market passenger-miles, a drop of 2.21 per cent since 1954.7 There 
was actually a very slight increase in Big Four dominance of total 
passenger-miles in 1956. It is possible that the continuation of this 
degree of domination by the Big Four, in the face of an increasing 
regional-carrier share in many new markets, is associated with a re- 
shuffling of available equipment, reducing regional-carrier participa- 
tion in lesser markets. The Big Four also continued to have a larger 
share of the premium market traffic than of the total traffic, although 
this discrepancy had declined from 8.30 per cent in 1954 to 5.45 per 
cent. However, one of the Big Four, American, had reached the point 
where its share of the premium markets had dropped below its share 
of the total markets. This slight drop in overall Big Four domination 
continued in March, 1957, when the Big Four total was 77 per cent as 
compared to 78 per cent in March, 1956, and 79 per cent in March of 
1954. 

Most of the regional carriers experienced a slight increase in their 
share of the premium markets. Northwest and Western were the only 
regional carriers to decline in their share of the premium-market 
passenger miles. As was evident from visual inspection, Capital had 
the greatest increase in both absolute and relative terms. Its increase 
of 2.34 per cent more than doubled its 1954 figure. It should also be 
noted that the small increases for Delta and Braniff were modified by 
the later competitive resurgence described above. Nonetheless, the only 
two regional carriers which had a greater share of the premium-market 
passenger miles were still National and Western, just as in 1954 and 
1949. The number of premium markets in which regional carriers 
offered effective competition had only increased from 37 to 40. 

The overall structure of one, two, and three carrier city pairs did 
not change greatly. However, as emphasized in Figure 9, which shows 
those categories since 1940, there was enough change to indicate the 
prevalence of the two-carrier pairs. The number of one-carrier pairs 
had decreased considerably, and the number of three-carrier pairs had 
increased only slightly.18 The most common single category of city pair 
was the Big Four-regional carrier two-carrier pair. There were 31 of 
these, as compared to 22 Big Four monopolies and 23 Big Four two- 
carrier pairs. The cumulative pattern ot change since before the war 
in these categories is shown is Figure 10, which gives the number of 
each, arranged from left to right in order of 1956 rank. The sharpest 
contrast in Figure 10, as in Figure 9, is, of course, that between the 
pre-war curve, when the 99 city pairs were dominated by Big Four 
monopolies, and the post-war curves, which are relatively closely 
grouped. The general direction of change to 1956 has been for the Big 
Four-regional carrier category to increase at the expense of the Big 





17 Both on the map and in the tables, the effects of the Western Airlines’ pilot 
strike, which eliminated that airline from the March, 1956 figures, has been modified 
by pro-rating 1956 totals according to 1954 percentage shares for those city pairs 
involving Western. 

18 Although in terms of premium-market passenger-miles, three-carrier pairs 
accounted for 26 per cent. 
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Four monopoly category, with a slight but steady increase in the three- 
carrier Big Four category. 


Summary 


The set of maps portraying airline competition within the 99 lead- 
ing city pairs for selected years, thus shows the development of compe- 
tition in two waves of expansion. Some competition retrogression was 
evident in the static period between these two waves. The second 
expansion wave has to date been of considerably less magnitude than 
the first, although the full effects of the later decisions have not yet 
evidenced themselves in origin-destination data. 

In terms of the entire 99 city pairs, it could be said that it had 
taken approximately ten years since the beginning of the era of large- 
scale commercial air transportation for competition to spread through 
the premium markets. Both regional and local monopolies were vir- 
tually eliminated by 1956. The only major exceptions to this, the 
Florida routes, were made competitive by later decisions. The dis- 
crepancy between Big Four participation in the premium markets and 
in the total market had also been reduced during the ten year period. 
It should be noted, however, that the Big Four still controlled nearly 
80 per cent of the 1956 premium-market traffic, and that there still 
persisted a discrepancy between this and a 74 per cent share of the 
total market. 

The most conspicuous thread of CAB policy running through both 
the first and the second waves of competitive increase has been that of 
strengthening the weak carrier. Regional carriers increased their share 
of the premium market passenger-miles and provided effective compe- 
tition to the Big Four in an increased number of the 99 leading 
markets. In addition, some regional-carrier monopolies remained intact 
and there were few instances where additional competition between 
regional carriers was certificated, The idea of strengthening the weak 
carrier was also important in the later decisions, adding regional car- 
riers to many Florida routes. Closely intertwined with the strengthen- 
ing of the weak carriers has been the Board’s desire to end subsidy and 
to either help weak regional carriers off subsidy or keep them from 
reverting to a subsidized status. To a degree the mergers in the static 
competitive period were designed to strengthen the surviving regional 
carriers so as to reduce their subsidy needs. 

The competition maps also reflect many competitive changes which 
are not related to the policy of strengthening the weak carrier. It is 
probable that the end of subsidy has been associated with the increase 
of intra-Big Four competition. The element of compensation has also 
been prominent in many route awards, particularly in the instances 
where United and TWA entered a number of each other’s markets. 
These and such other complicating factors as incident awards!® and 





19 Richmond, op. cit., p. 489, discusses such awards which refer to the appar- 
ently unintentional certification of additional competition on low density routes as 
a by-product of an additional certification on a major city pair. 
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rapidly changing traffic levels emphasize the difficulties of establishing 
volume-based norms for the number of competitors. No consistent 
evidence of such norms was noted on the traffic maps despite scattered 
references to volume as a certification criterion in Board decisions.” 

Managerial factors are also evident on the maps as significant factors 
in apportioning the share of traffic on individual routes. ‘The remark- 
able, competitive impact of Capital’s Viscount is an outstanding exam- 
ple of the importance of the equipment aspects of service competition 
(or product differentiation) in air transportation. The growth of 
National during a competitively static period is an example of a com- 
petitor which had been certified over many routes for some time before 
becoming a serious threat to the original carrier. The presence on many 
city pairs of certified carriers with less than a 10 per cent share of the 
market is an indication of the importance of managerial decision as to 
route participation.”? It might be said that regulatory policy sets the 
limits of potential competition within which managerial decision sets 
the extent of actual competition. This is, in part, a contrast between 
the short-run and the long-run effects of added competition, although 
effective competition has not yet materialized from a number of com- 
petitive authorizations. 

In terms of 10 per cent participation representing effective com- 
petition, the 99 city pairs were, by 1956, dominated by two-carrier 
pairs. Many of the one-carrier pairs were Florida routes, many of the 
three-carrier pairs were California routes. The anticipated trend toward 
three- and four-carrier pairs as dominant types was not yet evident in 
the 1956 data for the 99 city pairs, although potential three-carrier 
competition was now present on many routes and a small but steady 
increase in three-carrier pairs had been evident from 1949 to 1956. 
The characteristic 1956 city pair had two effective competitors, usually 
one regional carrier and one Big Four carrier. Most of the awards in 
the later Florida decisions were also of this nature. Of secondary im- 
portance were Big Four monopolies and Big Four two-carrier pairs. 

In the second part of this study, one-, two-, and three-carrier city 
pairs will thus comprise the competitive frame of reference for eval- 
uating differences in traffic growth characteristics. Periods investigated 
will be 1949-1954 and 1954-1956. Pre-war to post-war changes in com- 
petitive structure were so sweeping (see figures 8 and 9) that analysis 
of this period would seem to be of dubious value. 





20 For instance, in the New York-Chicago Case, Docket No. 986, et. al., dated 
September 1, 1955 (mimeographed decision) are contained the following: New 
York-Detroit is cited as having the size and potential for three turn-arounds instead 
of one (p. 7); a figure of 60,000 passengers is cited as evidence of need for a second 
Detroit-Philadelphia carrier (p. 16); the Cleveland-New York total is regarded 
as being too small to support a third carrier (p. 19). 

21 Richmond, op. cit., p. 436. 
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COMPETITION AND SPECIFIC CiviL AERONAUTICS BOARD POLICY 


A the United States trunk-line air carriers have emerged from their 
adolescence, and as competition between them has increased (or 
been permitted to increase) , there has been a marked trend towards 
product differentiation. Such product differentiation has taken various 
forms, including differences in scheduling, equipment, and in-flight 
and ground services. Compared to the extent to which service compe- 
tition has been employed in the industry, the amount of price compe- 
tition attempted may seem insignificant. Nevertheless, it is important 
to trace briefly the extent to which price competition has been super- 
imposed upon service competition. 

There are two basic reasons for examining the role and nature of 
pricing and price competition. First, in this manner some idea can be 
obtained as to just how rigid the Board’s explicit control of money 
prices has been through time. Second, it can be shown that the money 
paid for passage is but one—albeit perhaps the most important—of the 
dimensions of price. Price competition and service competition are 
inseparably intertwined. Neither can properly be considered without 
reference to the other. The close relationship between these two general 
forms of competition make it all the more important to examine the 
Board's actions and policies to determine to what extent it has recog- 
nized this interrelationship in its decisions. 

There have been few instances of inter-carrier price competition 
between certificated airlines since the passage of the Civil Aeronautics 
Act in 1938. Even in these few instances of attempted price competi- 





* This article is the result of work carried out at the Massachusetts Institute 
of Technology and the Transportation Center at Northwestern University. Much of 
the material was developed in connection with a current study underway at the 
Transportation Center concerning the role of the Civil Aeronautics Board in the 
development of the American air transportation system. Part I of this paper 
(which appeared in the Journal of Air Law and Commerce, Vol. 24, No. 4, pp. 410 
to 434) dealt primarily with the background and history of the regulation of com- 
petition in the U. S. domestic airlines and the CAB’s general attitudes towards 
competition. 
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tion, in most cases the carrier allowed to change its (money) price has 
expected that it will at once be met by its air transport competitor (s) ." 

From 1938 until 1948 there were only a few analytically significant 
fare changes where the certificated air carriers were concerned. Further- 
more, most such alterations were changes in the fare level, rather than 
modifications in the structure of fares.2 Most of these changes came 
during or just after the War, when demand for the service generally 
exceeded supply due to widespread equipment shortages. Consequently, 
the changes in price levels had little discernible effect upon traffic in 
this period. Also, virtually all the fare changes until 1948 were per- 
mitted to go into effect without Board action; that is, the Board gen- 
erally made no statements of position or policy on these changes.* 

In 1948, several pricing innovations were introduced which were 
either the subject of formal Board action, or were informally com- 
mented upon by the Board at the time that they were permitted to 
become effective. In mid-1948 the Board permitted Capital Airlines 
to offer reduced-fare flights known as the “Nighthawk.” These services 
were operated very late at night and passengers received no meal service. 
The aircraft used were those employed in first-class service during the 
more “conventional” hours of the day. 

Also in 1948, the Board first allowed the “Family Plan” to be 
introduced. Under terms of the Family Plan, an adult paying full 
first-class fare commencing a trip during certain off-peak portions of 
the week can take his spouse and children under 22 years of age with 
him for one-half the full first-class fare. The Board’s attitude towards 
this innovation was not unlike its viewpoint with respect to the Night- 
hawk experiment. That is, it permitted this fare reduction in view of 





1 Under such circumstances, “price competition” may not be the proper term 
to apply to the strategy. When the airlines, however, are thought of as competing 
with other modes of transportation, each and every fare change can be viewed as 
having some competitive impact. For the most part, “price competition” in this 
paper will refer to inter-carrier competition within the air transportation industry. 

2 The distinction between rate level and rate structure is of extreme impor- 
tance. “Level” refers to the overall arrangement of fares as related to some datum. 
For example, “the general level of fares is x cents per mile.” A change of level in 
fares usually takes the form of a percentage change in all fares. “Rate structure” 
refers to the relationship between fares charged for different services, i.e., if the 
rates were systematically made different (on a per mile basis) for shorter distances 
than for longer distances, there would be a change in the structure of rates. Major 
structural changes are generally administratively more difficult to introduce into 
a system of rates. In the few instances in which the Board has permitted structural 
changes it has used devices such as per ticket changes, round trip discounts, excur- 
sion fares, coach rates, etc. It is within the Board’s power to promulgate fare level 
changes, fare structure changes, or both. 

3 Very generally, the mechanics of changing a specific tariff, when such changes 
are initiated by a carrier or carriers, begins with the filing of a tariff or tariff 
revision with the Board. Thereafter, the Board may permit the tariff to become 
effective after thirty days (or less in some cases) without any formal action on 
its part. See Civil Aeronautics Act of 1938, Section 403 (c) (49 USC 483). If the 
Board feels that any tariff or tariff change may be unlawful or otherwise unde- 
sirable, it may suspend the tariff or tariff change for a period not to exceed 180 
days. Civil Aeronautics Act of 1938, Section 1002 (g) (49 USC 642). During the 
period in which the suspension is effective, the Board commences an investigation 
of the tariff and subsequently renders an opinion which results in its permanent 
Suspension, or in its becoming (or continuing to be) effective. , 

* American Airlines first filed the Family Plan tariff, and was quickly followed 
by the other certificated carriers. 
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the fact that the traffic stimulated by the innovation would be largely 
of a sort that would not otherwise have moved by air, and would, 
therefore, not represent any substantial diversion from regular fare 
services. The fact that more efficient and full utilization of equipment 
would be achieved as a result of these promotional fares was also 
recognized.® 

In early 1949, Eastern Airlines and National Airlines filed tariffs 
calling for reduced fares for round-trip excursions to Florida during 
the period May 15 to October 31, 1949. This “experiment” in pricing 
air transport service was allowed to take effect. In 1950, however, the 
Board suspended the carriers’ tariffs calling for a similar reduction in 
the same 1950 period. In the decision following this suspension, the 
Board said: 

To find the proposed fares contrary to the anti-discrimination pro- 

vision of the Act, it is not enough that we find them discriminatory, 

we must find them unjustly so.® 

This statement may well be squared with previous Board action 
(or inaction) where it was called upon to consider differential changes 
in airline fares. Indeed, the expression is but a re-affirmation of the 
Civil Aeronautics Act itself? and of the Board’s own economic regula- 
tions® concerning discrimination.® In short, then, the Board, up to this 
time (1949) had apparently found the three major post-war pricing 
innovations—Nighthawk fares, the Family Plan, and off-season excur- 
sion fares—to be “not unjustly discriminatory.” (At least, all were 
allowed to be introduced on an “experimental”’ basis.) 

In deciding the Summer Excursion Fares Case in 1950, however, 
the Board said it would not permit a tariff to become effective like the 
experimental one of the summer of 1949. In its decision in the case, 
the Board greatly limited the effective period of the 1950 edition of 
Florida excursion fares, and sanctioned price decreases considerably 
less sharp than those of the previous year. The reduction in the scope 
and degree of the summer 1950 authority was justified on two major 
bases. First, the Board simply found that the proposed fares were in 
fact “unjustly discriminatory.” Second, it also marked the airlines’ 1949 
experience in generating new summer business in this market as not 
having been entirely successful, and as having diverted too much of 
their normal full-fare traffic. 





5 For the economist, the Family Plan’s half-fare provision and, in a sense, 
Capital’s Nighthawk fares represent discriminatory pricing. Use of the word 
“discriminatory” is not to be construed as meaning “bad,” “illegal” or “unjustified.” 
On the contrary, the carriers would be acting wisely, since more than the added 
cost of providing the service was expected to be derived from the lower fares without 
any appreciable loss of other revenue. To oversimplify, the marginal revenue was 
forecast to exceed marginal cost. 

6 Summer Excursion Fares Case, (1950) (11 CAB 218), at page 222. 

7 Civil Aeronautics Act of 1938. Title I, Section II (49 USC 402). This provi- 
sion of the Act is quoted in the initial portion of this paper, published in Vol. 24, 
JALC, p. 414. Also see Section 404b and 411 of the Act. 
sa 8 Section 404 (b) of the Civil Aeronautics Act of 1988 (49 USC 484). Quoted 

elow. 
9 It is to be noted that the language of the Act is broad and can be applied to 
all forms of competition, including price and service competition. 
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With respect to the first observation of the Board in this decision, 
it is appropriate to note the words of the Civil Aeronautics Act with 
respect to “discrimination”: 


No air carrier shall make, give, or cause any undue or unreasonable 
preference or advantage to any particular person, port, locality, or 
description of traffic in air transportation in any respect whatsoever 
or subject any person, port, locality, or description of traffic in air 
transportation to any unjust discrimination or any undue or unrea- 
sonable prejudice or disadvantage in any respect whatsoever.!° 


By its very vagueness, this statement gives the Board the widest discre- 
tionary powers in its deliberations as to whether a tariff or policy is 
“unduly discriminatory.” In the Summer Excursion Fares Case, the 
Board based its judgment largely upon the wide time spread (5 
months) of the proposed excursion fares, as well as on the magnitude 
of some of the proposed reductions ( as much as 33 per cent) . 

In saying that the 1949 experiment with excursion fares had been 
unsuccessful, the Board in no way recognized that the summer of 1949 
found the United States in a mild recession which may have distorted 
somewhat the results of the experiment, a short-term affair, in terms 
of the lessons properly to be derived from the alleged failure to gen- 
erate large amounts of new off-peak traffic. That is, the Board inter- 
preted the 1949 result as indicating that the demand in the market 
was relatively inelastic. The possibility should have been recognized 
(even if later discarded) that the 1949 excursion fares experiment may 
not have given a true picture of the nature of the demand. The experi- 
ment may well have been an “economic” success even if it did not 
generate great traffic flows. If it kept traffic from falling as much as it 
otherwise would have, this would be sufficient ground for arguing that 
demand was elastic. 

In 1951 the Board issued another important decision—again spe- 
cifically concerned with rates along the East Coast into Florida—the 
National-DC-6 Daylight Coach Case.1* Here the Board authorized 
National Airlines to conduct a one-year experiment with DC-6 daylight 
coach service between New York and Miami. Although several airlines 
intervened in the case, the Board found the fares not to be unduly 
discriminatory because the proposal called for the elimination of meals 





10 Section 404 (b), Civil Aeronautics Act of 1938 (49 USC 484). 

11 This is not to pass judgment as to whether the Board came to the wrong 
conclusion in deciding the case. The point made here is that the Board should 
explicitly recognize factors on every side of such problems and reach its decisions 
only after giving evidence of its having considered such factors. This decision of 
the Board could be interpreted as possibly expressing the belief that the demand 
for the services in question was somewhat price inelastic while in reality the lesson 
to be learned might have been that the demand was income elastic. 

In this regard it is interesting to note that in another case, decided in early 
1951, Investigation of Eastern Air Lines’ Air Coach Fare Between Miami and 
San Juan (1951) (12 CAB 511), the Board stated that “. .. there has been a lack 
of correlation between fare and traffic changes which is indicative of relatively 
inelastic demand on that route.” The Board, in using such terminology, almost 
Invariably is talking about the price effects on demand rather than income and 
other effects. 

12 National Airlines, Inc.—DC-6 Daylight Coach Case, (1951) (14 CAB 331). 
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and similar conveniences and the institution of high density seating. 
Of particular significance, as indications of Board policy towards price 
competition at that time, are two observations made in justification 
of the decision. First, the Board accepted National’s claim that the 
service would “improve its net profit position without significant injury 
to other air carriers.” While the ‘‘profits” referred to here apparently 
were short-run profits, a policy could have different results, for example, 
if the net profits sought were to be found only in the long run. Second, 
the Board here indicated that more freedom to price should attend the 
industry’s increasing attainment of financial independence. It said: 
... As carriers become self-sufficient their latitude in the establish- 
ment of rates should increase. . . . It can be expected that carriers 
will cancel reduced rates if they fail to yield an anticipated improve- 
ment in net profit. The regulatory function of the Board will be 
much concerned with the effect of new rates on the competitive 
balance between carriers and with questions of undue preference 
and prejudice. The future course will be determined on a case-by- 
case basis and some trial and error.}® 
The Transcontinental Coach-Type Service Case,'* decided shortly 
after the above case, gave the Board an opportunity to drive home its 
philosophy on pricing with whatever degree of force it felt appropriate. 
Apparently, the Board did not feel it had to use any force to compel 
wider coach services in the transcontinental market. Specifically, it 
refused to grant any new certificates to applicants who said they would 
specialize in coach services. Furthermore, it did not see fit to compel 
the certificated transcontinental trunk airlines to broaden their pattern 
and program of coach service inauguration and development. (Other 
aspects of this particular decision will be noted below in conjunction 
with the discussion of service competition and the irregular carriers.) 
In April of 1952, the Board launched a General Investigation of 
Passenger Fares Between Points Within the Continental Limits of the 
United States. This was to be an all-encompassing investigation “to 
determine whether . . . fares . . . are unjust or unreasonable, unjustly 
discriminatory, unduly preferential, unduly prejudicial, or otherwise 
unlawful. . . .” The significance of this proceeding, for purposes of this 
discussion, is that the investigation was abandoned’ after about a year 
was spent in preliminary conferences and other investigatory efforts. 
The Board never came to grips with the various problems associated 
with pricing and price competition in the air transportation industry.” 





13 Jbid., p. 349. 

14 Transcontinental Coach-Type Service Case, (1951) (14 CAB 720). 

15 General Investigation of Passenger Fares Between Points within Continental 
Limits of the United States, Docket No. 5509, (Order Serial No. E-6305), April 9, 
1952. CCH Aviation Law Reporter, Paragraph 21,466. 

16 General Passenger Fare Investigation between Points within the Continental 
LTimits of the United States of Various Certificated Air Carriers—Order Dismiss- 
ing Investigation, Docket No. 5509, (Order Serial No. E-7876), May 14, 1957. 
CCH Aviation Law Reporter, Paragraph 21,592. 

17 It is not that the Board was unaware of the problems inherent in establish- 
ing a policy with respect to pricing and price competition in the industry. The 
Board recognized their existence by some of the questions explicitly posed in the 
course of the abortive 1952-1953 passenger fare investigation: E 

“, . . does the general policy of constructing fares so that rate per mile varies 
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Consequently, the Board was in the position of continuing to regulate 
prices—fare levels, structure, and differential and competitive pricing— 
without having produced the analysis indispensable as a prerequisite 
of such regulation.1§ 

While price competition with respect to passenger business has been 
discussed thus far in this section, there was in this period an interesting 
decision of the Board dealing with the air lines’ compensation for (or 
pricing of) the transportation of mail. In separating the mail pay and 
subsidy portions of the government’s total payments to airlines, the 
Board, in the early 1950's, established a “‘service rate” for each carrier 
or class of carrier. This service rate was to represent just compensation 
for the services rendered the Post Office Department. It was determined 
that the appropriate service rate for the Big Four carriers should be less 
than the sevice mail rate for most of the smaller trunk airlines, includ- 
ing Capital, Western, Braniff and Delta.‘ The Post Office, where it 
had a choice, thereafter began using the least-cost carrier for the mail. 
In 1954, therefore, the Board established a service rate for these latter 
four carriers exactly equal to the lower service rate of the Big Four 
carriers, but only for those flight segments where the services of carriers 
with the lower service rate were available.?° Thus, in 1954, the Board 
in a sense reaffirmed an implied position of long standing: inter-carrier 
price competition (as such) in air transportation would be discour- 
aged; if any carrier was permitted to introduce rates differing from 
those previously prevailing, all carriers competitive to the first carrier 
would be permitted to offer identical rates upon filing for them.” With 
this sort of policy, there is little wonder that there has been so little 





with the length of passenger trip result in fares which are unjust or unreasonable, 
unduly preferential or prejudicial, or otherwise unlawful? 

“Does the dollar per ticket increase result in fares which are unjust and 
unreasonable, unduly preferential or unduly prejudicial or otherwise unlawful? 

“Is the charging of first class fares on segments of flights designated and 
operated as coach flights unjust or unreasonable, unduly preferential or prejudicial, 
unjustly discriminatory or otherwise unlawful?” 

18 In 1956 the Board inaugurated a General Passenger Fare Investigation. As 
this is written, the hearings before the examiner are under way. Unfortunately 
the Board’s mandate to the examiner is narrower in scope than that of earlier 
attempted general fare investigations. In any event it appears likely that the cur- 
rent proceeding will be an extremely long one, and will be very costly for all the 
parties to the investigation as well as the government. It is to be hoped that much 
will be developed in the course of this proceeding to help the Board understand 
more fully the various economic phenomena inherent in the industry even though 
the proceeding is limited in its scope. 

19 The Big Four carriers’ mail service rate had been set at 45¢ per ton-mile 
and the smaller trunk carriers’ service rate was established as 53¢ per ton-mile. 
American Airlines, Inc., et. al—Mail Rates (1951) (14 CAB 558) and Capital 
Airlines, Inc., et. al—Mail Rates. Docket Nos. 6308, 6309, et. al. (Order Serial No. 
E-8676), September 30, 1954. CCH Aviation Law Reporter, Paragraph 21,770. 

20 Ibid. 

*1 It is clear that under the Civil Aeronautics Act the Board has the power to 
compel competitive carriers to offer rates identical to those of a price leader. How- 
ever, the Board has never been faced with the necessity of so doing. Particularly 
interesting to contemplate would be a case where the Board would grant a fare 
Increase to a relatively small trunk carrier in financial difficulty, while at the same 
time the carrier’s competitors do not file for the increased fares (perhaps even 
though they were also in some financial difficulty). The larger carriers’ rationale 
might be to drive the smaller carrier out of business and to derive its long-run 
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inter-carrier price competition. Pricing innovations are much less 
attractive, of course, where the innovator cannot reasonably expect to 
enjoy the beneficial differential effects of his innovation. Indeed, there 
are very few examples in the history of U. S. scheduled air transport 
where a pricing innovation introduced by one carrier has not soon 
been copied exactly by its competitors. The following are examples of 
the usual practice and exceptions thereto. 

First, the usual course of events is found in the introduction of the 
Family Plan, as discussed above. The pattern was repeated in the 
inauguration of various low-priced excursion fares such as TWA’s $80 
transcontinental excursion fare (1955) which was soon duplicated by 
United and American, its direct competitors for the traffic. Other 
examples can be given in passenger rates (as well as in cargo tariffs) 
which would serve to extend the list of the usual occurrences in this 
area of regulation. But the exceptions to the usual uniform practice are 
perhaps of more interest here. The most important and clear-cut excep- 
tion to the “price followship” phenomenon has been of comparatively 
recent occurrence. In early 1957, Capital Airlines filed for and was per- 
mitted an extension of the “conventional,” mid-week Family Plan to 
include travel on Saturdays. Several of the carriers, particularly those 
most competitive with Capital, complained to the Board about the tariff 
revision.*? (Capital was subsequently joined by only two other carriers, 
Northwest and Allegheny, in offering the Family Plan on Saturdays.) 
Without suspending the tariff, the Board instituted a proceeding, the 
Capital Family Plan Case.** It finally decided that the extension of the 
family plan was “not unreasonable” and that the net effect on Capital 
would be financially favorable while the impact upon its competitors 
would not be seriously detrimental.*4 

In a more recent case the Board denied Capital a tariff which would 
have resulted in the granting of greatly reduced fares to groups travel- 
ing together and meeting ceriain rigid requirements as to numbers, 
times of travel, etc.** Here the Board found a tariff to be “unjustly 
discriminatory and unlawful” which granted substantial discounts to 
student groups of 25 or more traveling entirely on the two “slackest” 





profits from the strategy either through enjoyment of the increased share of the 
market it would then possess or through increasing its fares later when competition 
had been reduced, or both. In reality, it is difficult to imagine the Board’s allowing 
such a strategy to persist for very long. 

22 The complaining carriers were American, Delta, National and United. 

23 Capital Family Plan Case, Docket 8229 et al., (Order Serial Number 
E-11866) October 11, 1957, CCH Aviation Law Reporter, Paragraph 22,083. 

The initial portion of this paper discussed Board decisions and policies promul- 
gated up to July 1, 1957. Due to the later publication date of this second section it 
has been possible to extend coverage beyond July 1, 1957, although generally not 
beyond December 1, 1957. Also, few of the later references are contained only in the 
footnotes accompanying the article. 

24 It is interesting to speculate as to whether the Board’s decision would have 
been the same had the relationship between the carriers been reversed. That is, if, 
for example, American, which was in a strong financial position relative to that of 
Capital, had requested the change, and if Capital had objected, would the Board 
have acted so as to permit an extension of the Family Plan? 

25 Capital Group Student Fares—Group Educational Excursion Fares, Docket 
8456, (Order Serial Number E-11635), July 31, 1957. CCH Aviation Law Reporter, 
Paragraph 22,065. 
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days of the week. The Board did not specify whether the proposal was 
unjustly discriminatory because it discriminated between student 
groups and other groups, or because it drew a distinction (ratewise) 
between groups of travelers and individuals.** The decision, however, 
states that the carrier proposing the tariff failed to show that its costs 
would be less in handling the subject groups, and that the Board, 
therefore, could not find the discrimination justified on the basis of 
lower costs being associated with the lower-priced transportation. 

If the Board’s passing remarks in this vein can be taken seriously, 
it opens the door to many interesting changes in the pricing of air 
transportation services. For example, a tendency to encourage (or at 
least permit) cost-oriented pricing would certainly affect many present 
segment price (and service) patterns. If carried to the ultimate, it 
would result in a tapering fare structure where, assuming similar 
service characteristics, the more costly (per mile) short-haul traffic 
would produce more revenues (per passenger-mile) than the long-haul 
traffic. 

As noted above, from the very nature of the air transportation 
industry, it is to be expected that there will be powerful drives toward 
product improvement and differentiation as a general method of com- 
petition. With price largely unavailable to certificated carriers as a 
means of competing, since rate differentials disappear quickly, the 
motivation is particularly strong for an airline management otherwise 
to differentiate its identically-priced services from those of a competitive 
carrier. Such product differentiation has taken various forms, including 
such dimensions as scheduling, flight equipment, and in-flight and 
ground services. (All of these can loosely be grouped under the heading 
“service competition,” which will be discussed presently.) ‘The methods 
of product differentiation are clearly the concern of the Civil Aero- 
nautics Board under provisions of the Civil Aeronautics Act. More 
specifically, although the Board has tended to recognize that decisions 
in these matters are a part of the prerogative of individual airline man- 
agements, it has the explicit power to intervene whenever it sees fit. 
Under Section 411 of the Act, the Board, either on its own initiative or 
upon complaint of an interested party (carrier or otherwise), can 
conduct an investigation into any questioned practice to determine 
Whether it is discriminatory or constitutes an unfair or deceptive 
method of competition. Nevertheless, there has been little action taken 
by the Board under this provision of the Act. Most “corrections” of 
questionable competitive practices have come either through competi- 
tive pressures being exerted, or from the mere threat of Board action or 





_ *6The writer is not trained in the law. Perhaps this is why the following ques- 
tion comes to mind in connection with the sort of decision rendered in this case. 
Could not the Board be more helpful to the industry by being more explicit in a 
decision such as this concerning its reasons for arriving at its decision? Why does 
the Board not state just exactly the grounds upon which such a proposal was being 
declared “unjustly discriminatory”? The most obvious explanation is that the Board 
does not wish to be placed in a position where it is to rely strictly upon the doctrine 
of stare decisis, and that it can escape this burden by being less than completely 
explicit in such a decision as this. 
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investigation. For example, the advertising of certificated air carriers 
has never been the subject of a “formal” Board investigation;?’ again, 
scheduling of aircraft?® in particular has been left largely to manage- 
ment’s discretion.”® 

The propriety of in-flight and ground services to passengers (and 
the differences between them for various airlines) have seldom been 
questioned by the Board to the extent of the launching of a formal 
proceeding. Nevertheless, since this is the predominant form of service 
competition in this industry, it is necessary to look more closely at the 
forms and patterns of such practices as well as to consider the Board’s 
expressed attitudes concerning them. 

The inter-relationship between price and service competition is 
extremely close. This point has been made before. However, the 
relevant questions here become: Does the CAB recognize the relation- 
ship? Does it act appropriately and consistently in the face of such a 
relationship? 

The Board’s attitude toward service competition has largely been 
a laissez-faire one. That is, the Board has generally remained quite 
aloof from the industry’s service competitive practices. The exceptions 
to this general detachment are important because of the insights which 
can be derived from them as to how the Board views certain of the 
more obvious methods of competition in this area. 

While there are aspects of several cases decided by the Board be- 





27 The Board apparently considered launching an investigation concerning the 
advertising practices of a carrier in 1954 when TWA persisted for a time in adver- 
tising its Super-G Constellation non-stop coast-to-coast fiights as requiring less 
than eight hours. American and United, operating faster DC-7 aircraft, knew they 
themselves were unable to maintain “under eight-hour” schedules westbound, and 
therefore challenged TWA’s statements. TWA withdrew its advertising along these 
lines before the Board acted formally. There have been other cases where carriers’ 
advertising has been challenged before or by the Board. Most such cases have 
resulted in consent orders or agreements. 

28 “Scheduling of aircraft” as used here means the routing of aircraft about 
a system in such a manner as to achieve maximum and most profitable utilization 
of the firm’s largest component of capital investment. To be sure, the Board 
takes cognizance of the published schedules in ascertaining the reasonableness of 
point-to-point (flight) times quoted and the adequacy of service offered at a sta- 
tion. But from the point of view of this analysis it is in the other sense that 
“scheduling” is most significant. 

29 There seem to have been two major reasons for this laissez-faire policy 
toward scheduling: First, competition (or the threat of it) will force a carrier 10 
schedule so as to offer conveniently timed and frequent service if he is to get the 
maximum share of each market. Second, efficient scheduling is one of the keys 
to economy and financial success in air transportation where timed maintenance 
checks are required to be performed at a carrier’s maintenance bases. The best 
scheduling will keep aircraft dead-head time to a minimum by having a paying 
aircraft flight terminate at, or near, the maintenance base when such checks are 
due. Because this is an excellent means of competition between carriers for the best 
financial showing, the Board has seemed hesitant to meddle. See Continental Air 
Lines, Incorporated, et al., Route Consolidation Case, (1949), (10 CAB 657). 

It is interesting to note, however, that the Board will occasionally have some 
indirect effect on scheduling through a route authorization or route change pro- 
ceeding. In such instances a carrier desirous of gaining a route (or one wanting to 
keep it for itself alone) will often display its willingness to serve by citing the 
fine service it will offer if granted the route (or if protected from further compe- 
tition). For a notable decision indicating an attempt at this brand of schedule 
competition, see Additional Service to Virginia Peninsula, Docket 4841 et al., (Order 
Serial Number E-9013), March 14, 1955. CCH Aviation Law Reporter, Paragraph 


21,809. 
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tween 1945 and 1952 which imply something about the Board’s early 
attitude toward service competition,®® it was not until 1953 that the 
Board rendered a decision directly and specifically relating to service 
competition.*! In 1952, United Air Lines, which had been cool towards 
the institution of air coach service and fares, decided to beat its com- 
petitors (principally American and TWA) at their own game. With 
much fanfare about crowded aircraft being unsafe, United proposed to 
lower air coach seating density so that all seats were two abreast on both 
sides of the aisle rather than three-and-two as was customary in coach 
service. United adopted the practice of selling substantially fewer seats 
on its coach aircraft than were fitted in the plane; it further proposed 
ultimately to reduce the number of seats in its coach aircraft. The 
Board, in denying United’s petition for a change in its coach policy, 
stated that: 


Under the Board’s decisions . . . and policy, the seating density 
standards of coaches are related to the service offered. By regu- 
larly selling (less seats) than the number specified in this tariff on 
coach flights, United is able to offer coach service superior to that 
offered by other carriers. .. . The competitive advantage secured 
by this practice may constitute an unfair method of competition. 
... As a result ... the service offered, and the cost of service on 
United’s coaches may be sufficiently similar to United’s standard 
service as to constitute undue preference to United’s coach pas- 
sengers.32 


In a further statement in this proceeding, the Board went on to 
reaffirm this policy with respect to coaches: 


The Board’s policy with respect to seating density on coaches was 
established for the purpose of promoting adequate and economical 
air service. ... The achievement of this goal of providing service 
at the lowest cost reasonably obtainable by the industry as a whole, 
and the requisite low cost service could be assured only by setting 
minimum density standards for the industry at levels that would 
result in low unit cost consistent with comfort and safety. ... The 
lower seating density involved in United’s proposals would un- 
doubtedly raise the unit cost of and diminish the revenue from 
coach services. ... The competitive impact of permitting United to 
offer reduced seating on its coaches would probably force other 
carriers to follow suit. ... This in turn would make coach service 
uneconomic and impossible on many routes... .33 


In the final disposition of this matter, the Board stated even more 
strongly: 


... If the seating density proposed by United is permitted to become 
effective it appears probable that it will initiate a trend to lesser 


30 For example, see Transcontinental Coach-Type Case, (1951) (14 CAB 720). 
31 United Air Lines, Incorporated—In the Matter of a Rule which Provides 
for a Reduction in DC-4 Seating Configuration for Air Coach Service, Docket No. 
5914, (Order Serial Number E-7126) February 3, 1953. CCH Aviation Law Re- 
porter, Paragraph 21,565. 

_ 82 United Air Lines, Inc.—Petition for Change in Coach Policy and for Exemp- 
tion, Docket No. 5884, (Order Serial Number E-7062), Jan. 6, 1953. CCH Aviation 
oa Paragraph 21,559.01. 

id. 
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seating with resulting higher costs on coach services, or at least 
reverse the present trend to greater seating with lower costs on 
such services, thereby destroying the economic basis for the low 
fares essential to the development of a mass air transportation 
system. . . . The seating densities proposed by United may so 
approach the seating densities used by United and other carriers 

on first-class services as to obscure or eliminate the distinction 

between first-class and coach services and result in unjust discrimi- 

nation or undue or unreaonable preference or prejudice, together 
with a general breakdown of the domestic industry fare structure.34 

The next occasion on which the CAB was called upon to judge 
an alleged unfair method of service competition was in Capital Air- 
lines, Inc. vs. Northwest Airlines, Inc.*> Here the former carrier com- 
plained that the advertising and sale of alcoholic beverages aboard the 
latter’s aircraft constituted unfair practices and unfair methods of 
competition. While the Board admitted that Section 411 of the Civil 
Aeronautics Act gave it jurisdiction in the matter, it refused to take 
such jurisdiction and suggested that Capital first seek relief through 
the “appropriate enforcement officers” of the states whose laws might 
be violated by the Northwest practice. The Board then, once again, 
shied away from the possibility presented to define a bit more clearly 
what constitutes unfair practices and unfair methods of service com- 
petition. 

Since 1953 service competition has been the principal focus in only 
one formal Board proceeding. In the United Custom Coach Case** 
decided in October 1957, the issue was whether the ‘‘DC-7 Custom 
Coach” tariff filed earlier by United Air Lines and subsequently sus- 
pended by the Board was “unreasonable or unjust, unduly discrim- 
inatory or unduly preferential or prejudicial.” 

The Custom Coach tariff originally filed by United called for a 
fare increase of from $99 to $102 for coast-to-coast DC-7 coach flights 
and for lesser increases for similar service between Chicago and east 
and west coast points. In the course of the decision that held the 
approximate three per cent increase proposed not to be unreasonable, 
the Board went to great lengths “to show the increased value offered, 
and the increased cost of providing the service.” In fact, the decision 
pictures Custom Coach travel as being so much more attractive than 
regular coach travel that it is difficult to imagine first class service 
being superior to Custom Coach service in many of the latter’s service 
dimensions. For example, the Board begins to measure the increased 





34 United Airlines, Inc.—In the Matter of a Rule which Provides for a Reduc- 
tion in DC-4 Seating Configuration for Air Coach Service, op. cit. 

It is interesting to note that one of the complainants against United’s practice 
was Eastern Airlines which, as will be noted below, seemed to have little objection 
to offering first-class and coach passengers similar accommodations so long as the 
seating density was high for both classes. As a result of the Board’s decision in 
this case, United installed 64 seats, still two-abreast, in its coach equipment. 

85 Capital Airlines, Inc. vs. Northwest Airlines, Inc., Docket No. 6229 (Order 
Serial Number E-7893), November 18, 19538. CCH Aviation Law Reporter, Para- 
graph 21,649. 

36 United Custom Coach—Suspension and Investigation, Docket Nos. 8625 and 
8697, (Order Serial Number E-11880) October 15, 1957. CCH Aviation Law Re- 
porter, Paragraph 22,084. 
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value of the service and the cost of providing it by saying that “United's 
DC-7 Custom Coach provides more than an improved air coach service, 
offering in effect a new class of service distinguished both by the type 
of equipment utilized and the speed offered as well as by passenger 
appointments and service featured.” The decision specifically notes 
that the DC-7 is as fast as any other aircraft in any class of service found 
in competition with it, that the aircraft interior “maintains the high 
standard of excellence and taste characteristic of United’s Mainliner 
(first class) fleet,” that there are wide aisles, two stewardesses, full 
course hot meals, reserved seats and many other extras such as are 
usually found only in first class service. After this discussion the Board 
attempts to distinguish between Custom Coach and other coach services 
by noting that United’s regular coaches are DC-6’s which are slower, 
incapable of flying coast-to-coast non-stop, etc. Where it attempts to 
make a distinction between Custom Coach and first class service, how- 
ever, the decision rests primarily upon two differences: first, that the 
Custom Coach has more numerous and slightly less comfortable seats 
and has no lounge; and second, that meal service on first-class flights 
offer passengers “‘choicer ingredients in the way of cuts of meats.” 

In summation, the Board states, ‘‘. . . the record is clear that the 
‘DC-7 Custom Coach’ is sufficiently different from ordinary coach 
service in terms of cost and value of service to justify the fares set forth 
in United’s tariffs. However, we wish to make it clear that the mere 
fact that a coach service is instituted with additional amenities and 


cost as compared with ordinary coach service is not enough in itself to 
justify higher fares. The additional services and cost must be substan- 
tially different from existing services in order to warrant collection of 


”? 


higher fare... . 

The discussion in the United Custom Coach Case is quoted here 
at length for several reasons. First, it is the Board’s most recent expres- 
sion with respect to the play of service-cost-rate factors upon the market. 
Second, it is interesting to note how the policies enunciated in this 
recent decision square with other activities within the industry and 
with earlier Board policy. With respect to patterns of service compe- 
tition in the industry, there is an extremely wide range of services 
offered to first class passengers traveling similar distances at similar 
fares; for example, there have been many changes in the levels of 
service and in the forms and intensities of service competition which 
have completely failed to attract the Board’s attention formally. This 
is not to say per se that the Board should properly intervene in the 
industry’s service competitive practices more than it does, but rather 
that it is perhaps inconsistent for the Board to control fares so rigidly 
while virtually ignoring the myriad price “differences” introduced 
by different types and levels of service. The few cases cited in which 
the Board took specific cognizance of elements of service competition 
indicate that the Board is interested only where it sees an obvious 
violation of its general policy (i.e., the United DC-4 coach proceeding) , 
or where a carrier seeks to depart from the approved pricing practices 
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of the day (i.e., the United Custom Coach Case). In between these 
polar cases, the Board remains relatively aloof, and, because of the 
close relationship between price and service competition, this appears 
to be extremely inconsistent. 

Support for this view is perhaps best derived from a discussion as 
to how different one carrier’s service can be from that of another with- 
out intervention from the Board. Several examples will be cited which 
serve in varying degree to point out differences which can exist along 
the same route and which exist differently between regions. Develop- 
ment of the in-flight service patterns along the East Coast affords an 
interesting opportunity to examine a situation which the Board might 
have examined with respect to discrimination charges. For many years 
numerous first class and most tourist flights were made in aircraft 
having identical high density seating arrangements. For example, 
Eastern Air Lines’ L-1049 Constellations were used extensively in both 
first class and tourist service with three-and-two abreast, high-density 
seating. Furthermore, often nearly identical schedules would be oper- 
ated with identical aircraft except that one flight would be first class 
and might include a meal and the other would be a coach without any 
meal service. The Board has never even intimated that such a practice 
might be discriminatory. Obviously, the cost differences associated with 
rendering the two classes of service just described are extremely small— 
perhaps even just the cost of the meal—and certainly the substantial 
tare differential could not be justified in terms of improved service or 
higher cost alone. 

The above situation illustrates both inter-carrier and intra-carrier 
discrimination, which apparently was viewed by the Board as being 
within the limits allowed by its policies. A particularly glaring example 
of the former type of discrimination may be found in examining Con- 
tinental Air Lines’ service between Chicago, Kansas City, Denver and 
Los Angeles. Continental entered these markets in 1957 with all coach 
service offered exclusively in DC-7B’s, the most modern aircraft avail- 
able. The fares charged by Continental are standard coach fares and 
not the higher fares of, say, United Custom Coach service. Yet, Conti- 
nental’s service offers passengers reserved seats, two lounges, cocktails, 
and full meal service, the latter two features at extra cost to the passen- 
ger if he wishes to buy them. Obviously this service costs Continental 
substantially more to provide than did the former coach services avail- 
able over the route. While it is undeniably desirable that the level of 
service afforded the traveling public be raised continually, it is some- 
what ludicrous to find virtually unrestricted service competition 
prevailing in this industry while prices are more or less rigidly con- 
trolled. The proof of cost differences justifying price differences appears 
to be required in one direction only. That is, differences in cost must 
be shown to justify a different fare level. However, very substantial 
differences in cost do not necessarily result in the imposition of 
appropriately different rates. 

A final example from the many which could be selected is that of 
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the introduction of “‘sleeperette’” seats by TWA on its trans-continental 
first class flights without any accompanying increase in fare. If United's 
early DC-4 coach tariff was ruled unduly discriminatory against first 
class passengers because cost and service differences did not justify the 
rate differences, it is difficult to understand why ‘TWA’s domestic 
“sleeperette” seat service is not also unduly discriminatory. The intro- 
duction of such seating materially reduces the number of seats which 
can be fitted in the aircraft, and thereby substantially increases costs 
on an available seat-mile basis. There is a basic inconsistency present 
when at one time a service is outlawed because costs and quality of 
services and prices do not move appropriately with respect to one 
another, while nothing is said when the same relationship obtains 
later, and in a similar competitive context. 

The Board’s attitude towards product differentiation through the 
type of flight equipment used is a particularly interesting one. For 
many years, the Board never officially expressed a contrary opinion 
concerning the type of equipment purchases being made by the carriers. 
This seems to have resulted from a belief by the Board that the selec- 
tion of equipment, like the scheduling of aircraft, was also an inviolate 
management prerogative and that the use of new and more modern 
aircraft was a legitimate method for management to use in attempting 
to differentiate its product from that of its competitors. For example, 
shortly after the War, Northwest Airlines acquired Boeing B-377 Strato- 
cruiser aircraft for use on its routes. It was well known in the in- 
dustry that this aircraft would have a high operating cost associated 
with it. Still, the Board remained silent.** Later, when Northwest’s 
losses began to mount, the Board met them all with subsidy assistance, 
criticizing management’s decision little, if at all, in so doing. This 
pattern has been repeated many times over with respect to the trunk- 
line carriers until now, with most of them off subsidy, the Board’s 
power to control or influence their equipment purchases is all but gone. 

Returning for a moment to the local service portion of the industry 
in this respect, there appeared to be an extremely important change 
in the Board’s attitude towards their equipment purchases in 1953. 
It is necessary to note this not only because of its effect upon the local 
service carriers themselves, but also because it may indicate a shift in 
the Board’s general attitude which can have a powerful impact upon 
competition through the type of equipment purchased if any or all 
of the trunk-line carriers ever return to the ranks of the subsidized. 
For the first time in its history, in the Pioneer Air Lines Mail Rate 
Case** of 1953, the Board refused to underwrite the losses of a carrier 
brought about by the introduction of new flight equipment. In so 
doing, the Board stated that Pioneer’s substitution of Martin 202 





37 Though the Board actually has little official power to intervene in the actual 
purchase of an aircraft type, it might have hinted that it would consider the wisdom 
of management’s decision in awarding subsequent mail pay subsidy. 

38 Pioneer Air Lines, Incorporated—Mail Rates, Docket No. 5499 (Order Serial 
No. 7225) (April 18, 1953). CCH Aviation Law Reporter, Paragraph 21,573. 
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equipment for Douglas DC-3’s did not meet the Act’s standard of 
“economical and efficient management” which is required in reckoning 
the subsidy to be awarded a carrier. While the decision also emphasized 
that Pioneer was a local carrier which had little air transportation 
competition to combat, there was also a strong indication that the 
Board’s general attitude towards bailing out all types of carriers was 
being changed and that economy of federal funds might be moving to 
the fore in relation to the Act’s mandate to promote and develop 
commercial air transportation.*® This indication of the increasing im- 
portance of subsidy considerations has been buttressed by several other 
decisions of the Board since that time, and by the pronouncemenis 
of various Board members in public speeches. Such a policy shift could, 
of course, have ramifications reaching into all phases of the Board's 
economic regulation of air carriers. 

The thresholds of what the Board will tolerate in service competi- 
tion might be determined by the level of competition involved, the 
character of the market, and the state of technology in the industry. 
But if so, this has not been made clear by any action (or consistent 
inaction) by the Board. About the only certain thing that can be said 
is that the Board will not tolerate any clear-cut violation of its ““domes- 
tic coach policy” as enunciated in part 399.19 of its Procedural Regula- 
tions. This policy is exceedingly general, with the most significant 
aspects from a service competitive standpoint being that minimum 
seating capacities are established for various aircraft used in coach 
service, and that there is a prohibition against free food service. It 
should be noted that the minimum seating requirement is frequently 
quite low and opens the way to discrimination between first class and 
coach passengers on both an inter-carrier and intra-carrier basis, as 
noted above with respect to Eastern Air Lines’ use of L-1049 Constella- 
tion aircraft. To make this point still clearer, the following example is 
given. The prescribed minimum seating capacity of a DC-6B in coach 
service is 76 seats. It is entirely possible to place 76 first class (normal 
size and fully reclining) seats in a DC-6B aircraft. It is also possible to 
fit as many as 102 narrow, high density seats in the same fuselage. 
Indeed, at present there are a number of instances in which aircraft in 
each of these configurations are competing directly with each other 
over identical routes, with the passengers all paying the same fares. 
This point is made not in furtherance of any belief that the Board 
should regulate the industry more closely, but rather to point out again 
ihe inconsistency of regulating fares with extreme rigidity while pro- 





39 As if in confirmation of its decision with respect to Pioneer’s attempted 
conversion to Martin 202’s, the Board made a similar decision shortly thereafter in 
connection with a subsidized territorial carrier. This time Hawaiian Airlines, Ltd. 
was refused support for its partial change-over from DC-3 to Convair 340 aircraft. 
In this instance it is significant that Hawaiian, unlike Pioneer, does have airline 
competition over many of its routes. It is uncertain what significance can be 
attached to the fact that since 1955 several local service carriers have introduced 
Convair and Martin aircraft as replacements for DC-3’s without subsidy loss. 
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mulgating standards of service within a given fare range in an extremely 
loose fashion.*° 

A discussion of the role of price and service competition in the air 
transportation industry would not be complete without consideration 
of the role of the so-called irregular, non-scheduled or supplemental 
carrier portion of the industry. It is difficult to ascertain directly what 
the impact of these carriers has been on Board policy and on the level 
and nature of price and service competition in the industry as a whole. 
There are two major reasons for this difficulty. First, as previously 
noted, when the Board permits a lower fare to go into effect, hearings 
are not usually held and no formal opinion is written, so that it is 
difficult to determine what forces were at work to produce the lower 
fares being permitted. Second, when seeking Board approval for, 
or when publicly announcing a fare reduction or the inauguration 
of improved low cost air service, the individual scheduled air carriers 
have never explicitly mentioned the competition of the irregular car- 
riers as a factor. This, of course, reflects the position in which the former 
croup of carriers finds itself. On the one hand, they recognize the threat 
and have felt the impact of successful irregular carrier operations; still, 
they do not wish to credit such operations with having been a motive 
for their own fare reductions and service improvements. Furthermore, 
it is quite painful to the certificated carriers to find that what they 
considered to be strictly inferior, poorly administered operations can 
survive financially, and in some instances must be recognized as effec- 
tive competition. In any case, it is entirely reasonable to suspect that 
the existence of the irregular carriers has had a substantial influence 
in bringing about the downward trend of average fares of the certifi- 
cated air carriers. 

Even though the Board has also been silent concerning the specific 
impact of irregular carrier operations upon the fare level and rate 
structure of the certificated trunk-line group, it has brought a number 
of actions against and written several opinions involving irregular 
carriers that leave little doubt as to how the Board itself feels about 
the “non-skeds” as competitors of the certificated trunk-line carriers. 
In short, the Board has looked upon the irregular group of carriers as 
poachers who have frequently skimmed the cream off the top of the 
air transportation market. The basis for this attitude is that many 
irregular carriers did not confine themselves to the non-scheduled, 
strictly limited operations to which their letters of registration and the 
economic regulations of the Board restricted them. 

Specific and detailed restrictions were formally placed upon the 





40 The Board, while recognizing that the irregular or supplemental carriers 
have contributed to the development of the United States air transportation system, 
apparently feels that these carriers should be confined to operations which are not 
competitive with the business of the certificated, scheduled carriers. Thus the Board 
apparently also feels that the market for air transportation service can be split in 
a manner that will permit both the supplemental and certificated carriers to operate 
without being competitive to one another. This represents a naive view of the nature 
of the demand for air transportation services, to say the least. 





164 JOURNAL OF AIR LAW AND COMMERCE 


irregular carriers shortly after World War II,*! when their numbers had 
grown meteorically and after most individual carriers’ operations had 
taken on a character in no way consonant with the Board’s intention 
that they be irregular, limited and sporadic in nature, and thus not 
directly competitive with the certificated carriers. The Board’s motive 
for objecting to the extensive, regular, route-type services being per- 
formed by most “irregular” carriers was born of its responsibility to 
promote and oversee the orderly development of commercial air trans- 
poration. This required that the certificated carriers be protected 
from uneconomic competition, so that they could eventually form the 
backbone of the optimum national air transportation system, requiring 
little or no federal subsidy for its continued operation. 

Many, if not most, of the irregular carriers conducted their opera- 
tions solely between the most lucrative points, with flights dispatched 
as frequently as they could get a profitable load aboard. Often these 
carriers attempted to use subterfuge to cloak the regularity of their 
operations.*? ‘The Board has usually detected these, though not always 
quickly. Beginning in 1948, the Board began suspending and/or 
revoking letters of registration where it found the holder to be operat- 
ing in violation of the Board’s regulations and the Act. Such proceed- 
ings were numerous,*? though they were extremely costly to both the 
government and the carriers and required extensive time to be heard 
and decided. 

By mid-1951, the Board, recognizing that it had a mammoth prob- 
lem on its hands in trying to cope with treatment of irregular carriers, 
decided to combine all requests for exemptions and renewals by irregu- 
lars then docketed into a single, all-inclusive investigation.** It is quite 





41 By far the most painful restriction for the irregular carriers (and admin- 
istratively the most troublesome for the Board) was that placing frequency restric- 
tions upon their operations. In general, the original regulation limited an irregular 
carrier to a maximum of three round trips in any four-week period between the 
eleven greatest traffic generation points in the United States and to a maximum of 
eight round trips per four-week period between any other pairs of points. This 
regulation proved so difficult to police that the Board suspended it during an early 
investigation of the irregular carriers. Nevertheless, similar prohibitions on 
regular and route-type services were soon re-instituted and are still effective as 
far as these carriers are concerned. See Civil Aronautics Board, Economic Regula- 
tions, Part 291 and below. 

42 For example, several irregular carriers, possibly sharing common ownership, 
would join together in retaining a single ticket agent to sell tickets for them. The 
combine would then operate the aircraft of each individual carrier in such a way 
as to stay within the Board’s frequency limitations and rotate the aircraft to 
another route for its turn there. 

43 Typical of such actions have been: 

” Standard Air Lines, Incorporated—Non-certificated Operations, (1949), (10 
AB 486). 

Viking Air Transport Company, et al.—Non-certificated Operations, (1950), 
(11 CAB 401). 

CAB Oo” Air Transport, Incorporated—Exemption Application, (1951), (14 

Air America, Incorporated—Enforcement Proceeding, (December 9, 1953), 
CCH Aviation Law Reporter, Paragraph 21,656. 

Air American, Incorporated—Enforcement Proceeding, (February 10, 1954), 
CCH Aviation Law Reporter, Paragraph 21,675. 
ms i Large Irregular Carrier Investigation, Docket No. 5182, Initiated September 

; iL. 
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possible that the Board would not have inaugurated such an investiga- 
tion at that time had it not been for the continued goading of the 
Senate Small Business Committee from 1948 onward.* In early 1951 
it appeared likely that the Board would launch a program aimed at 
the systematic elimination of all but the relatively few irregular car- 
riers that were living within the law and the Board’s economic regula- 
tions. The technique the Board seemed most likely to use was the 
wholesale suspension of and refusal to renew the letters of registration 
of offending operators. Before this was done, however, the Board, as 
noted, initiated the Large Irregular Carrier Investigation, and simul- 
taneously extended the irregular carriers’ letters of registration for 
the duration of the proceeding. 

The Board’s decision in the Large Irregular Carrier Investigation 
was issued on November 15, 1955, over four years after the proceeding 
was inaugurated. In reviewing the record of achievement of these car- 
riers in considerable detail, the Board recognized among other things, 
that 


... the irregular air carriers have played a significant role as inno- 
vators in air transportation. It was they who made an invaluable 
contribution to air transportation by risking their own capital to 
pioneer in and develop the field of low-cost coach-type air transpor- 
tation. And, it was largely as a result of such experimentation that 
the certificated trunk-line carriers became active participants in 
this field.*6 


Thus did the Board recognize that the irregular carriers had been a 
significant factor in causing lower fares to be introduced by the certifi- 
cated carriers as well as in bringing about improvements in service. 
The Large Irregular Carrier Investigation decision included the 
assurance to the irregular carriers that they had a place in the spectrum 
of air transportation service that the Board considered necessary to 
meet the legitimate demands of the public. The decision also re-desig- 
nated these carriers as “large supplemental air carriers” and attempted 
to establish rules governing their conduct. Nevertheless, the restrictions 
upon the operations of the supplemental carriers have continued to be 





45 To some extent because of the Committee and also because of pressure from 
the military establishment, the Board in March, 1951, relaxed some of its restric- 
tions upon the irregulars as far as military contract and charter flights were 
concerned. As this changed the competitive relationship between the certificated 
and irregular carriers negligibly, if at all, this change can be largely ignored for 
present purposes. Evidence of the Senate Small Business Committee’s hostility 
towards the Board can be found in any of the following documents, among others: 

United States Congress, Hearings and Report: Role of Irregular Airlines in 
the United States Air Transportation Industry, Select Committee on Small Busi- 
ness, United States Senate, (1951), GPO, Washington. 

United States Congress, Hearings and Report: Future of Irregular Air Lines 
in the United States Air Transportation Industry, Select Committee on Small Busi- 
ness, United States Senate, (1953), GPO, Washington. 

United States Congress, Annual Reports of the Select Committee on Small 
Business, United States Senate, (1952, 1954) GPO, Washington. 

46 Large Irregular Carrier Investigation, Docket No. 5132, et al. (Order Serial 
ee E-9744) November 15, 1955. CCH Aviation Law Reporter, Paragraph 

879. 
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severe enough to prohibit them from becoming a serious threat to the 
well-being of the certificated carriers.** 

Perhaps the most interesting portion of the Board’s decision in this 
case concerns the potential certification of supplemental carriers. ‘The 
Board adopted 


. .. a policy under which a formal proceeding will be instituted to 
consider expanding the number of regularly certificated carriers 
over any segment or group of segments whenever the volume of 
the supplemental air carriers thereunder exceeds 15 per cent of 
the traffic of the regularly certificated carriers (for one year, and) 
that any supplemental air carrier may participate in such proceed- 
ing as an applicant for certification.4® 


This aspect of the decision is distinguished, among other things, 
for its naivete. It is hard to imagine a circumstance under which a 
certificated carrier or group of competing carriers would permit any 
supplemental carrier or carriers to acquire such a share of any market 
knowing that such achievement on the part of the supplemental carriers 
would at least put them across the threshold to certification. Also, it is 
inconceivable that supplemental operations could become such a sub- 
stantial factor in any market without attracting the attention of the 
certificated carriers who could then introduce their best equipment and 
service on the routes (even at the risk of a short-run loss) in order to 
forestall the supplementals’ more permanent incursion into the market. 

Also, with respect to this first step towards the certification of 
supplemental carriers, it is interesting to note that the 15 per cent 
yardstick will apparently be applied regardless of the market. The 
Board has failed to recognize the varied character of the several markets 
in which supplemental carriers tend to operate. For example, 15 per 
cent of a small market (in terms of passengers and/or passenger-miles) 
may be relatively easy to acquire, but would probably be a losing 
operation financially. On the other hand, 15 per cent of a very large 
market may require a substantial operation and permit maximum 
(or near-maximum) economies of scale to be achieved as well. Conse- 
quently, at the very least, the Board should include some qualification 
of its market penetration criteria, perhaps in terms of the absolute size 
that a supplemental carrier might have to achieve. Failure to make 
multi-dimensioned the threshold which a non-certificated carrier must 
cross en route to certification again illustrates the Board’s lack of 
understanding of the complexity of the industry it oversees and is not 
consistent with the degree to which it prescribes rules, regulations and 
“thresholds” in other areas affecting competition. 

The next major problem area to be discussed which affects the 
nature and degree of competition in the air transportation industry 
is that of intra-industry mergers and acquisitions. Since the end of 
World War II, there have been a number of mergers and attempted 





_ 7 Generally, the most severe restriction placed upon the supplementals is one 
which limits them to ten flights in the same direction between any two points in 
any calendar month. 

48 Large Irregular Carrier Investigation, op. cit., at Paragraph 21,879.07. 
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mergers, each of which required formal Civil Aeronautics Board action 
in the course of their being consummated or rejected. In considering 
the propriety of a merger the Board is required by the Civil Aeronautics 
Act to approve an amalgamation— 

... unless (it) finds that the... merger... will not be consistent 

with the public interest (or that it) would result in creating a 

monopoly or monopolies and thereby restrain competition.*® 
Obviously, this gives the Board considerable leeway in deciding whether 
a merger is permissible and encourages it to act according to the merits 
of the case and the status of the industry at the time the decision is 
made, rather than forcing it to be guided by a static and inflexible rule 
of law or to be bound strictly by stare decisis.°° 

Among the certificated air carriers, there are three general types of 
mergers: (1) mergers of trunk-line carriers alone; (2) mixed mergers 
of local service and trunk-line carriers; and (3) mergers of local service 
carriers alone. Each such type of merger has its own problems and 
implications for the industry, for the development of the national air 
transportation system, and for the economy as a whole through its 
effects upon competition. 

Considering first the general case of a merger between trunk-line 
carriers alone, such mergers can in turn be broken down into several 
sub-groups, i.e., mergers involving only Big Four carriers, mergers 
between a Big Four carrier and a smaller trunk-line, or mergers involv- 
ing small trunk-line carriers only. With respect to the very first intra- 
trunk-line sub-group, there has been no instance in which two or more 
Big Four carriers have attempted to merge. However, it appears reason- 
able to assume that the Board would not look with favor upon any such 
combination. Even if the Board were disposed in the foreseeable future 
to permit such a combination, pressures emanating from the Justice 
Department and from the Congress against such action would undoubt- 
edly be very great. 

With respect to mergers between a Big Four carrier and a smaller 
trunk line, there have been two notable post-war cases. The first of 
these was American Airlines, Incorporated—Acquisition of Control of 
Mid-Continent Airlines, Incorporated.*' In this 1946 decision the 
Board considered the application of American Airlines, the largest of 
the trunk carriers, to acquire Mid-Continent Airlines, among the 
smallest of the trunk carriers. One of the principal reasons for disap- 
proving the proposed merger was that, after noting American was 





49 Civil Aeronautics Act of 1938, Title IV, Section 408 (b), (49 USC 488). 

50 There are certain economic phenomena which in a sense justify the Act’s 
granting to the Board broad discretionary powers concerning the approval of 
mergers. For example, through time and with changing technology, the shapes of 
the cost curves for airline firms may change. (The cost curve is derived by plotting 
cost per unit against size or output.) For instance, if cost per unit would be sig- 
nificantly less with firms A and B joined rather than kept separate, this might be 
a powerful argument for the Board to approve a merger. However, if at one point 
in time this were so, this cost-output relationship may not necessarily have been 
the same at another point in time. 

_ 51 American Airlines, Incorporated—Acquisition of Control of Mid-Continent 
Airlines, (1946), (7 CAB 365). 
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already the largest carrier in the industry and that this acquisition 
would make it even larger, the Board said— 


. underlying circumstances of size and competitive position are 
critical factors in measuring the application now before us against 
the standards of public interest set forth in Section 2 of the Act, 
in particular, the injunctions to promote sound economic conditions 
in air transportation (subsection (b)) and to consider in the public 
interest competition to the extent necessary to assure the sound 
development of an air transportation system properly adapted to 
our needs (subsection (qd) ) .5? 


Also, in considering the increased disparity between the size of Ameri- 
can and Mid-Continent combined, as opposed to other carriers serving 
the central United States, the Board said— 
. .. the facts of record require us to find that the acquisition of 
control of Mid-Continent by American must reasonably be expected 
to produce so great a diversion of traffic from other air carriers as 
would be inconsistent with sound economic conditions in air trans- 
portation and would impair the competition we deem requisite to 
assure the development and maintenance of an adequate air trans- 
portation system. In this respect, therefore, the transaction pro- 
posed would transgress against important principles of policy 
incorporated in the over-all standard of public interest.53 


It appears from this case that the Board was not disposed to permit 
one of the larger carriers to become significantly larger relative to the 
size of other firms in the industry. As one student of the industry put 
it in 1954, “(The Board’s) principles seem to have been to prevent 
large carriers from becoming larger except for very minor additions.’ 
Indeed, this seemed a reasonable conclusion until 1956. 

In the Colonial-Eastern Acquisition Case the Board approved the 
acquisition of Colonial Airlines, one of the smallest trunk lines, by 
Eastern Air Lines, one of the Big Four. In so doing, the Board said 
that the combination would not result in a monopoly in restraint of 
competition, nor would it jeopardize the well being of other air car- 
riers. Perhaps because the most prominent issues of the case were more 
“legalistic” and procedural than economic, the Board did not devote a 
great deal of attention to elements of the case falling in the latter 
category.5® The Board did not, at any time, attempt to distinguish its 





52 Ibid. at p. 378. (For appropriate quotations from the Act, see Part I of 
this paper. (24 JALC 410) at p. 414.) 

53 Tbid, at p. 379. 

54 Bluestone, David W., “The Problem of Competition Among Domestic Trunk 
Airlines, Part II,” (21 JALC 79). The Board’s decision in 1947 to permit United 
Air Lines to acquire through purchase, Western Airlines’ Denver-Los Angeles route 
can probably be cast a “minor addition” in Bluestone’s terminology. 

55 Colonial-Eastern Acquisition Case, Docket 6998, (Order Serial Numbers 
png and E-9946), January 11, 1956, CCH Aviation Law Reporter, Paragraph 

56 The Colonial-Eastern merger was consummated only after a lengthy and 
bitter contest between Eastern and National for the acquisition of Colonial. In the 
course of this struggle, among other things, Eastern was found to be in violation 
of the Act by having acquired control of Colonial through stock ownership without 
the Board’s permission and the White House had intervened to prevent an earlier 
merger between Colonial and Eastern on these grounds. National and Colonial in 
the meantime were discussing a merger, but Eastern still was victorious in the end. 
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decision in this case from that rendered in the earlier American-Mid- 
Continent Case. It is a reasonable supposition that in reaching a 
decision to permit Eastern and Colonial to merge, the Board took into 
consideration the fact that it would thereby enable the government to 
reduce airline subsidy payments to the extent that Colonial would at 
once be removed from the ranks of the subsidized. Perhaps it is reason- 
able to assume that this aspect of the case was governing in the Board’s 
deliberation and decision to permit the Colonial-Eastern merger. 
The next merger sub-group is that involving two (or more) smaller 
trunk carriers. The first post-war instances of this type of proceeding 
were the Braniff-Mid-Continent Merger Case** and the Delta-Chicago 
and Southern Merger Case®® both of which were decided in 1952. In 
each case, both carriers, prior to the merger, conducted an essentially 
north-south operation in the “middle” of the country, but were infre- 
quently in direct competition with one another. As might be expected 
of cases decided so close together and involving such similarities, the 
decisions in both cases were reached on substantially the same bases. 
The Board, in deciding these cases, pointed out that other carriers 
would suffer little loss of traffic as a result of the mergers. It also indi- 
cated that substantially improved services to the public from through- 
plane flights would result in some instances with a resultant stimulation 
of additional traffic over the combined routes. Furthermore, in both 
cases the mergers were expected to permit total government subsidy 
payments to be reduced to zero for the merged companies, though the 
total dollar amount to be saved in each case was quite small since the 
parties to both mergers were then approaching subsidy-free operation 
independently. Finally, the Board considered the monopoly aspects of 
the mergers. In neither case did the Board deem resulting route mon- 
opolies to be in restraint of trade and therefore did not bar the mergers. 
When local service carriers are considered, two kinds of mergers 
become a possibility. First, as noted above, there can be mergers involv- 
ing a trunk line carrier and a local service carrier, and second, those 
involving local service carriers alone. There have been decisions of 
the Board in which both of these types of mergers were involved, 
although, with respect to the former class, the expression of the Board’s 
attitude is quite “thin,” being derived from only one proceeding. The 
decision referred to is that rendered in 1954 in connection with the 
union of a small trunk line and a local service carrier, the Continental- 
Pioneer Acquisition Case.®® In this proceeding the Board approved the 
merger, but the bitterness of the dissents in this three-to-two decision 





57 Braniff Airways, Incorporated—Mid-Continent Airlines, Incorporated— 
Merger Case, (1952), (15 CAB 708). 

58 Delta Airlines, Incorporated—Chicago and Southern Air Lines, Incorporated 
—Merger Case, (1952), (16 CAB 647). 

59 Continental-Pioneer Acquisition Case, Docket No. 6457, et al., (Order Serial 
euahee E-8803), December 7, 1954. CCH Aviation Law Reporter, Paragraph 


, ° 





170 JOURNAL OF AIR LAW AND COMMERCE 


indicates the controversial character of the issues upon which the case 
turned. 

Many students of the industry believed that this decision marked a 
new trend in general Board policy which departed from the long- 
standing position of keeping trunk line and local service carriers sepa- 
rated. Certainly the majority, perhaps in anticipation of criticism which 
would be leveled at the Board for the apparent departure from previ- 
ously firm policy, insisted with particular vigor that there would be no 
lessening of competition in any way because of the merger and stated 
that the instant case was “‘an exception to, not an abandonment of, the 
Board’s policy.’”*' Notwithstanding the majority’s insistence that the 
decision did not establish a new policy, the dissenters in this instance“ 
held with equal vigor that approval of the merger would not only tend 
to weaken Continental’s position as a competitor of other trunk line 
carriers (contrary to the view of the majority) , but would also create 
pressures on the succeeding firm which would lead to a gradual slack- 
ening of service on the local service routes of the combined system. The 
dissenters, however, were strongest in saying that this decision did great 
harm to the Board’s long-range program of re-aligning routes so as to 
transfer more and more of the trunk line carrier’s smaller points to 
the exclusively local service carriers, thereby strengthening each class 
of carrier in its own highly specialized field of service. They insisted 
that this indication of abandonment of the Board’s previously clear-cut 
policy would cause the trunk line operators to shrink from further 
cooperation with the Board in this program for fear that subsequent 
Board decisions would permit the local service carrier to which a point 
is given to be merged with another trunk line carrier which then be- 
comes competitive with the original donor. Finally, returning to the 
specifics of the instant case, the minority contended that in the long run 
the Continental-Pioneer consolidation would cost the government addi- 
tional subsidy payments rather than realize the savings anticipated by 
the majority. 

Again it must be emphasized that while the Continental-Pioneer 
Acquisition Case may very well not be more than an exception to the 
Board's general rule with respect to the separation of trunk line and 
local service carriers, the decision, standing alone as it does in this 
area, certainly might have some of the effects on the industry’s develop- 
ment as noted by the dissenting opinion. If the Board were in the habit 
of being strictly bound by stare decisis, the decision in this case would 
certainly be a more important indication of a shift in Board policy 
than it has been taken to be. However, due to the changeability of the 





60 From the day the decision was rendered in the Continental-Pioneer Acquisi- 
tion Case, there was some question as to whether certain special situations sur- 
rounding the merger did not substantially reduce its predictive value. For example, 
the Board correctly pointed out that the Continental and Pioneer route systems 
were not so different as the trunk line—local service dichotomy would indicate, i.e., 
Continental’s average length of haul was the lowest of the trunk lines and Pioneer’s 
the highest of the local service carriers, etc. 

61 Continental-Pioneer Acquisition Case, op. cit. at Paragraph 21,782.08. 

62 Board Members Josh Lee and Joseph Adams. 
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Board’s policies and its proneness to make exceptions to general poli- 
cies, the majority might be taken at its word that this decision repre- 
sents such an exception. However, it must be noted that too many 
exceptions can abridge a general policy quite effectively, and the 
Board’s decision in the Syracuse-New York City Case® which also was 
hailed as something of an exception in this area, perhaps lends more 
strength to the minority opinion in the Continental-Pioneer Acquisi- 
tion Case. 

With respect to mergers between local service carriers alone, there 
have been three decisions by the Civil Aeronautics Board. The first of 
these is the Southwest-West Coast Merger Case,°* where the Board 
unanimously refused to approve the proposed transaction. Notwith- 
standing the fact that no monopoly in restraint of trade was found to 
result from the combination of the two carriers,® it was held that the 
proposed merger would be adverse to the public interest because of the 
lack of similarity between the carriers’ two operations anc areas of 
service. This was expected to jeopardize the chances for success of a 
combined operation. The Board took pains to point out, at the same 
time, that its policy with respect to the experimental local service 
carrier group was clearly “. . . to authorize operations by local com- 
panies whose interests are centered in the area to be served.® It 
indicated that the proposed merger would cover an area entirely too 
large and too varied to permit adherence to this principle. Further- 
more, the Board stated that if the merger were approved, the resulting 
single carrier would be subject to great pressures to operate between 
the largest traffic centers with as few stops as possible, thus neglecting 
the smaller communities along the route and affording more direct 
competition to the two paralleling trunk line carriers. In the course 
of this decision, the Board bent over backwards to state that it was not 
discouraging all mergers between local service carriers because of its 
action in this case. In fact, it suggested to the parties before it several 
alternative merger possibilities involving other local service carriers 
upon which the Board might be inclined to look favorably. 

Shortly thereafter, the Board had before it the West Coast-Empire 
Merger Case.®* True to its word from the Southwest-West Coast Merger 
Case, the Board approved this consolidation, although it admitted that 
it did not particularly like all of the financial aspects of the agreement 
of merger. In addition, the Board granted two important concessions 
to the merged company: first, it extended the merged carrier’s routes 





63 As discussed in Part I of this article, (24 JALC 410) at p. 425. 

64 Southwest Airways Company—West Coast Air Lines, Inc——Merger Case, 
(1951) (14 CAB 856). 

_ 65 Under present general Board policy which restricts virtually all direct com- 
petition between local service carriers, it is difficult to see how any merger between 
ne con possibly result in anything but a further monopoly, although still a 

egal” one. 

66 Southwest-West Coast Merger Case, op. cit. at p. 357. 

67 The routes of the combined company would have run along the Pacific Coast 
essentially from border-to-border. Separately, the carriers met only at Medford, 
Oregon, and interchanged virtually no traffic at all at that point. 

68 West Coast-Empire Merger Case (1952) (15 CAB 971). 
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to provide two direct connections between the formerly separate car- 
riers; second, in an unprecedented move the Board permitted the 
succeeding company, West Coast, for mail pay purposes, to value the 
acquired assets of Empire at a figure greater than their value on 
Empire’s books at the time of the merger. In this way the Board gave 
added impetus to the consummation of the merger. The following 
passage from the decision clearly indicates the Board’s general policy 
as well as its eagerness to have West Coast and Empire joined: 


The history of West Coast’s efforts to enlarge its operations through 
merger has been a long and an arduous one. In response to the 
Board’s repeated encouragement to air carriers to undertake route 
improvements through merger, West Coast in 1950 negotiated a 
merger agreement with Southwest. ... This agreement was found 
to be adverse to the public interest. ... The Board’s opinion denying 
approval of the agreement noted that ... “West Coast and Empire 
present interesting possibilities for merger.” ... West Coast inter- 
ests have endeavored to effect a satisfactory merger over an ex- 
tended period of time and we are reluctant to impose any more 
obstacles to .. . the present merger proposal than are absolutely 
necessary.®? 


Thus, the Board was at that time willing to extend itself greatly to 
approve any merger proposal it deemed reasonable involving two local 
service carriers. 

A glance at a map showing the pre-merger routes of West Coast, 
Empire and Southwest Air Lines lends some credence to the Board’s 


fundamental observations concerning the dissimilarity of the Southwest 
and West Coast routes and areas on the one hand, and the kinship 
between the routes and service areas of Empire and West Coast on the 
other. Also, the additional segments granted to the merged carrier 
appear to make possible a well integrated operation. 

There has been one other more recent action before the Board 
requiring it to consider the propriety of a merger between two local 
service carriers. In the North Central-Lake Central Acquisition Case,” 
decided in July of 1957, the Board rejected the proposal on the grounds 
that— 


. .. the two areas proposed to be served by one carrier are insuffi- 
ciently related to each other . . . to permit a sound, integrated local 
service system and that . . . proposed acquisition would defeat the 
Board’s policy of authorizing operations by local companies whose 
interests are centered in the area to be served ... in terms of route 
mileage, number of cities served, density of population and geo- 
graphical area covered, North Central (the successor carrier) would 
take on characteristics akin to a trunk line carrier and pose the 
kind of threat to existing trunk lines which was of concern to the 
Board when it denied approval of the proposed merger in the 
Southwest-West Coast Merger Case.™1 





69 Ibid., p. 9738. 
7 North Central-Lake Central Acquisition Case, Docket 5770, et al., (Order 
— Number E-11548), July 9, 1957. CCH Aviation Law Reporter, Paragraph 
"11 Ibid. at Paragraph 22,057.01. 
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The Board also, as in the earlier disapproved merger, cited the historic 
dearth of traffic interchanged by the two carriers at their one common 
point, Chicago.” 
Lest this decision be misunderstood, the Board added 
. . our decision to disapprove the proposed acquisition . . . does 
not mean that we intend to freeze the present local service routes 
in the mold of the status quo, but it does signify our intention to 
insist route realignment and system modification be held within 
limits which are reasonably related to the objectives followed by 
the Board in formulating its local service policy. . .. We see no 
reason ... to revise our original belief that the objectives providing 
short haul services geared to local needs and maximum development 
of local traffic can best be carried out by local carriers concentrating 
their efforts on operations in reasonably compact and homogeneous 
marketing areas. We are satisfied that, in most instances, any need 
for expansion of local air services or for changes in route structure 
of a local carrier can best be determined in area or individual route 
proceedings rather than through the merger of carriers serving 
adjacent but not complementary trade areas for local traffic.“ 


In summation, with respect to mergers between local service car- 
riers, the Board seems inclined to permit and even encourage them 
whenever it feels that a stronger carrier will emerge from the union, 
but it also requires that the service areas of the merging carriers be 
similar, and readily integrated operationally. Also, there must be some 
through service traffic to be served and the enlarged operation must 
not be tempted, through its increased size, to concentrate on longer 
haul services which would place it in competition with the industry’s 
trunk lines. 

It is important to recognize that from the standpoint of competi- 
tion in the industry, any widespread merger movement could, in the 
long run, have substantial effects upon the character and nature of 
such competition. No matter how small the elements of monopoly are 
that each consolidation adds, the total impact in terms of concentration 
over the years could be substantial, if only because a reduced number 
of carriers would find it easier to reach informal agreement on fare 
levels, the nature of traffic development, etc., notwithstanding the 
Board’s prohibition against such group action, and in spite of the 
Board’s responsibility to set the pace and direction of the development 
of the American air transportation system. In short, it appears that the 
Board, if it were to adopt a general easy merger policy, might thereby 
be actively retreating in some measure from its former position of 
being able to exercise considerable control over the carriers at a time 





72 It is interesting to note that the Board continued to parrot the sentiments 
of the earlier Southwest-West Coast Merger Case throughout the decision, to wit: 
“We are convinced that ... to combine North Central and Lake Central . . . would 
require the efforts of management to be dispersed over too much territory to permit 
that concentration on local service problems which is the essence of the Board’s 
local service policy. Furthermore, the inevitable consequence of operating such a 
wide flung local service system ... would mean an increased concentration ... on 
the reogees oe between the larger cities and less service to the smaller com- 
munities. ... ; 
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when a large segment of the industry has reached a crucial juncture 
in its development, that of attaining financial independence from the 
government. 

As the certificated airlines reach maturity and as general route 
patterns become clearly defined in such a way as to preclude future 
major individual route extensions, the carriers, individually and as a 
group, can be expected to recognize their mutual interdependence 
more clearly. This will, of course, be true with respect to the big three 
directly competitive transcontinental carriers (if they do not realize 
it already) , but it will also hold in substantial measure for the entire 
industry, because all carriers are bound together in common regulation 
by the Board and because of the importance of interline traffic to each 
of them. With the growing recognition of mutual interdependence and 
with the temptation that it will present for concerted action, the Board 
has another major problem on its hands in determining policy with 
respect to the detection and prevention of such group action."* 

There are two principal forms of group action which can be ex- 
pected to be prevalent in the future. First, there are the interchange 
agreements between carriers, which have already become quite common 
in the industry. In such agreements, two or more carriers (these will 
almost always be trunk lines) seek to pool their equipment on a 
particular route in order to provide through-plane service between 
distant terminals, both of which are not served by any single party to 
the agreement. In addition, all such flights are routed to pass through 
at least two stations served by each of the interchanging carriers (in- 
cluding the interchange point) and traffic may usually be carried over 
any segment of the total length of the flight. 

In general, the Board has approved all proposed interchange agree- 
ments where the actual or potential traffic merits the service and where 
it is found that the agreement will not result in a monopoly or in 
domination of one carrier by another. Though interchange agreements 
actually date back to the early days of the Act,” it was not until the 





74To be sure, in addition to anti-trust prohibitions, there is some safeguard 
arising from the present nature of the industry and the inter-carrier competition 
that exists. Even recently, when airlines have generally not fared so well financially, 
there has been some open disagreement as to how best to cure the situation. In some 
instances differences between the attitudes of various carriers have precluded their 
reaching any agreement on the basis of group action. For example, late in 1957 
most airlines cancelled the tariff provision which for many years had granted the 
United States government a 10 percent discount on official travel. Among the 
transcontinental carriers, however, TWA refused to go along and continued its 
reduced rates to the government. As a result of TWA’s decision and an action on 
the part of the government which told its personnel to use the lowest cost airline 
whenever possible, the other carriers soon reinstated their government discounts. 

Generalizing a bit further, it may be that as long as an airline is discontent 
with its share of the market, it will be difficult for there to be concerted action 
between all carriers with respect to all dimensions of competition. TWA appar- 
ently is at present extremely unhappy with its share of the markets which it serves, 
and is attempting to distinguish itself from its competitors in many ways to remedy 
the situation. The reluctance to go along with the majority in cancelling the govern- 
mental discount, like its Sleeperette seat policy discussed above, represents, it would 
seem, such an attempt to distinguish itself from its competitors and thereby enlarge 
its share of the market in the long-run. 

75 United Air Lines Transport Company—Western Air Express Corporation— 
Interchange of Equipment, (1940), (1 CAB 273). 














REGULATION OF COMPETITION 175 
late 1940’s that the Board was again asked to approve such an agree- 
ment to provide direct, one-plane service between widely separated 
major terminals.** In the latter instance, the Capztal-National Inter- 
change Case, the Board approved the agreement almost entirely on the 
basis of public convenience and the fact that the arrangement would be 
particularly advantageous to the two carriers from a management 
standpoint.*7 Competitive impact, though considered, was not promi- 
nently cited in the Capital-National decision, and the decision cannot 
be strongly interpreted as expressing a Board policy of substituting 
interchange for new competition. 

In the several interchange cases heard and decided in the two years 
after the Capital-National Interchange Case, the Board for the most 
part, followed similar reasoning. But, in 1951, in an historic decision,*® 
the Board expressed a substantially different view on the interchange 
device. In Southern Service to the West, the Board was generally con- 
sidering the need for additional and through-plane service between 
points in the southern United States and the West Coast. Concluding 
that additional and through service was required, the Board neverthe- 
less turned down the proposals of six carriers for route extensions 
which would permit their performing one-carrier service between cer- 
tain cities in each area, on grounds that such extensions would result 
in increased competition to the detriment of the long-range develop- 
ment of the industry. Consequently, in lieu of route extensions, the 
Board in the course of the proceeding approved an interchange agree- 
ment between three carriers to provide Florida-New Orleans-Texas- 
California through-service and, in addition, on its own initiative 
suggested several other interchange agreements which would meet the 
need for the additional and direct services found wanting. 

In a strong and important dissent in this case, Josh Lee, a member 
of the Board, stated that the Board had found the need for a new south- 
ern transcontinental route but failed to grant it, instead “ (creating) 
an inferior and inadequate route which perpetuates a monopoly over 
one of the strongest route segments in the country.””® Lee further con- 
demned the majority opinion on the basis that “it changes the policy 
of the Board from one that favors competition whenever it can be 
justified to one that opposes it whenever its refusal can be justified.” 

With respect to the former statement cited from the dissent, the 
important question is raised as to how the Board would govern itself 








76 Capital Airlines, Incorporated—National Airlines, Incorporated—Equipment 
Interchange, (1949), (10 CAB 271). 

_™ Under the agreement, Capital provided all aircraft to be used in interchange 
during the winter months and National provided them in summer because of the 
difference in traffic peaks of the two carriers. In smoothing out their seasonals in 
this way, both carriers benefited by having to purchase less equipment than would 
otherwise have been necessary to handle their peak loads. 

78 Southern Service to the West Case, (1951), (12 CAB 518). 

79 The monopolized route segment referred to here is the western portion of 
American Airlines’ Route 4 which runs transcontinentally from the Northeast to 
the Pacific Coast via the “southern” route, i.e., through the Southwest. 
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concerning a route where a monopoly was originally created to assist 
in the development of a carrier in particular and the national system 
in general, but where that monopoly is no longer required for either 
purpose. The latter quotation seems to answer this question based upon 
one interpretation of the instant decision. 

After the Southern Service decision, for several years it appeared 
that Lee’s interpretation was not far wrong, at least insofar as it per- 
tained specifically to the Board’s attitude toward interchange agree- 
ments.®° From 1951 through much of 1954, the Board continued to 
approve and encourage interchange agreements rather than grant route 
extensions or permit entry through the issuance of new certificates 
where traffic and public convenience were found to merit additional 
service.®! 

The second major form of group action with which the Board will 
have to cope more frequently is that of concerted industry pressure 
concerning rates and tariffs. Here at least, the Board appears thus far 
to have retained control of the situation and to have fully recognized 
the problem. This supposition is based principally upon a 1954 pro- 
nouncement of the Board.® In this instance the Air Transport Associa- 
tion of America (ATA), the trade association of United States 
certificated air carriers, requested Board approval for inter-carrier 
discussions of “all possible methods of increasing revenues except 





80 Note that in a Supplemental Opinion to the Original Decision in 1952, the 
Board did find that still more service was needed between the areas and approved 
another interchange which utilized TWA from Amarillo on the western end instead 
of American. This service was never inaugurated, however. Southern Service to the 
West Case—Supplemental Opinion, (1952), (15 CAB 94). 

81 Mid-Continent Airlines, Incorporated—Continental Airlines, Incorporated— 
Equipment Interchange, (1951), (14 CAB 663). 

New York-Houston Interchange Case, (1952), (16 CAB 603). 

Braniff Airways, Incorporated—United Airlines, Incorporated—Interchange of 
Equipment, Docket 5827, (Order Serial Number E-7555), July 18, 1958. CCH Avia- 
tion Law Reporter, Paragraph 21,610. 

Continental Airlines, Incorporated—United Airlines, Incorporated—Inter- 
change of Equipment, Docket 5828, (Order Seria! Number 7556), July 13, 1953. 
CCH Aviation Law Reporter, Paragraph 21,611. 

Northwest Airlines, Incorporated—Eastern Airlines, Incorporated—Inter- 
change of Equipment, Docket 6672 (Order Serial Number E-8759), Nov. 10, 1954. 
CCH Aviation Law Reporter, Paragraph 21,777. 

It is interesting to note that in considering interchange agreements the Board 
has only infrequently discussed the possibility of improving the efficiency of the 
air transportation system where the parties to such an agreement have different 
seasonal peaks or possess complementary operating or traffic characteristics. To 
be sure, it is frequently possible to dovetail such complementary characteristics by 
methods other than the device of equipment interchange. For example, Eastern 
and National, which have a high winter peak due to the predominance of their 
Florida traffic, have recently been leasing aircraft in the winter from such carriers 
as United, TWA and Pan American whose peaks of traffic are found in the summer. 
It appears reasonable to assume that a desirable objective of Board policy is to 
maximize system efficiency in the long-run, but in many of its decisions where 
seasonability was a factor in approving the interchange, it has not been proven 
that the interchange agreement was a better device to service this end than, say, 
the seasonal lease or exchange of equipment or perhaps even a route extension. 

82 In the Matter of an Authorization of Discussions of Methods for Increasing 
Domestic Carrier Revenues, (June 9, 1954) (Order Serial Number E-8421). 
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compensation for the transportation of mail.” The Board, in refusing 
to grant the ATA petition in the main,® said, 
In view of the fact that such discussions contravene the underlying 
philosophy of the antitrust laws and may well be considered con- 
trary to the declaration of policy in our Act, we believe that such 
permission should be granted only upon a convincing showing: 
1. Of an immediate need for basic changes in fare or rate structure 


levels. 
2. That such changes can practically be accomplished only through 


the requested discussions. 
In our opinion the industry has failed to make a convincing showing 


that rate or fare changes are needed at this time. 
In effect, its order held that as long as the industry remained reasonably 
prosperous, joint action with respect to rates and fares was precluded. 
The order, in this form, does justify some concern because it leaves 
the door open to such action in the event that a traffic and revenue 
slump should develop. However, as matters have developed, the indus- 
try in general has recently experienced a substantial decline in its 
financial position, but the Board has still not permitted the industry 
to hold inter-carrier discussions with respect to matters pertaining 
to fare or rate structure or levels. Instead, the Board has used the device 
of The General Passenger Fare Investigation to permit the carriers 
individually to present their views on subjects which they formerly 
(in 1954) had wished to discuss jointly and behind closed doors.* 

If the Board continues to mean that it might grant permission for 
inter-carrier discussions of methods of increasing revenues, it should 
recognize the fact that the airlines, as they become more mature and 
more sophisticated, will increasingly recognize their mutual inter- 
dependence with the result that discussions of the type proposed in 
1954 by the ATA would be even more likely to produce monopolistic 
pricing policies. This pressure towards monopolistic pricing would, of 
course, be intensified by any reduction in the number of carriers in the 
industry, such as through mergers. 




































SUMMARY AND CONCLUSIONS 











The commercial air transportation system of the United States has 
reached the size and level of development it enjoys today largely be- 












83 The Board did state that the carriers could discuss matters “in a number of 
areas related to fares and rates,” but prohibited mutual and joint consideration of 
“changes in basic fare and rate levels.” The latter was, in reality, the approval 
that the ATA sought, and without it, the carrier discussions fell flat in virtually 
all matters which the Board authorized to be considered. 

84 There are two significant points which should be made concerning the current 
General Passenger Fare Investigation. First, this investigation was launched by the 
Board prior to the recent decline in the airlines’ financial positions. Therefore, there 
can be some uneasiness that the Board might well have permitted the industry to 
hold closed-door discussions when the slump appeared but for the fact that it had 
already scheduled the General Passenger Fare Investigation to serve essentially the 
same ends. Second, it is deplorable, and in great measure indicates the Board’s lack 
of understanding of the industry which it regulates, that it has virtually eliminated 
from consideration during this proceeding the fare structure problem. Failure to 
consider and explore the industry’s fare structure can only lead to a less than 
complete analysis of the problems which the Board ostensibly seeks to solve. 
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cause of the various promotional activities of the Civil Aeronautics 
Board provided for in the Civil Aeronautics Act of 1938. Particularly 
the certificated air carriers, which form the bulk and backbone of the 
industry, have benefited from the Board’s promotional activities. They 
have received the protection from competition afforded by the certifi- 
cation provisions of the Act as well as many millions of dollars of direct 
subsidy payments, also as provided for in the law. To be sure, these 
vast sums have not been paid from the federal treasury without sub- 
stantial resultant public benefit. For example, the needs of commerce 
and the Postal Service have been well served by the carriers. Also, in 
the matter of national defense the airlines have provided and continue 
to provide invaluable pools of aircraft and skilled flight and adminis- 
trative personnel. Their importance in this context was clearly demon- 
strated by their role in World War II, during the Berlin Airlift and in 
the Pacific Airlift of the Korean affair.*> Whether the public benefits 
derived from the development of the system have matched the subsidy 
expenditures is difficult to say, though these benefits, direct and 
indirect, have certainly been enormous. 

The Civil Aeronautics Board, under the Act, has had the dual, 
often conflicting tasks of regulating as well as promoting the develop- 
ment of the United States air transportation industry. On the one 
hand the Board is charged with the responsibility to stand as the over- 
seer of air transportation rates, standards of service and competition; 
on the other hand it grants and controls operating franchises and 
subsidy payments. Nowhere in performing its two basic functions does 
the Board meet conflict as frequently as it does in specifying and con- 
trolling the level and character of competition that will prevail over 
the myriad routes operated by the industry. According to the Act, it 
must foster competition, but only to the extent necessary to promote 
the sound development of the industry. The question for the Board, 
then, is always how much and what kind of competition is necessary 
to achieve the prescribed end. 

Because the industry has been expanding and changing many of 
its basic characteristics in the course of iis development, the extent 
and methods of whatever competition is necessary can be expected to 
shift through time. In other words, because the industry is exceedingly 
dynamic in character and the Board is responsible for its development, 
both as to direction and pace, the standards of competition to be 
exacted by the Board must also be flexible and changing in order to 
establish competitive balances within the industry which are appro- 
priate to each stage of its development.*® Nevertheless, it does not 





85 Presently, most United States air carriers using four-engine equipment, 
including certificated, supplemental, domestic and overseas carriers, under the 
auspices of the Departments of Commerce and Defense have joined to form the 
Civil Reserve Air Fleet consisting of several hundred such aircraft and crews to 
be made available to the government on short notice in time of emergency. 

86In an article published in 1954, Professor Louis B. Schwartz attacks the 
notion of having public utilities wholly regulated by administrative bodies, largely 
on the grounds that such bodies may be inconsistent in their application of rules of 
competition and other such regulations. He would give most discretionary powers 
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seem unreasonable to expect that, in making its decisions, the Board 
be reasonably explicit as to why it is acting in one way rather than 
some other. Furthermore, it is not unreasonable to expect the Board 
to adopt some clearly discernible line of progression in its regulation 
of competition, one which bears some evident relationship to the state 
of development of the industry or of the involved portions thereof. 

While subsidy was a major factor for the bulk of the industry, the 
Board, as expected, minimized inter-carrier competition in great meas- 
ure. After all, the Board, through its discretionary powers on the level 
of subsidy of each carrier retained a powerful tool of control over the 
carriers. With all local service carriers still clearly subsidized, the Board 
largely continues to minimize competition between such carriers as 
well as between these carriers and trunk lines. (The several exceptions 
to this anti-competitive policy for local service carriers have been noted 
above.) 

As the bulk of the industry, the certificated trunk carriers, have 
left the rolls of the subsidized, the Board has clearly tended to use the 
device of increased inter-carrier competition to exert the pressures 
upon management which it otherwise could no longer bring to bear 
so strongly. Indeed, it was as much to be expected that, as its own 
powers waned, the Board would fall back upon competition as a 
regulator of the industry as it was that the Board would minimize 
competition when it still retained substantial powers over the carriers’ 
activities. ‘The question remains, then, as to the extent to which compe- 
tition has been applied in a consistent manner and in such a way as 
to achieve the Board’s objectives, as stated in the legislation from which 
the Board derives its powers. 

Clearly, there are three general dimensions of influence which the 
Board has at its disposal in regulating and controlling competition. 
These are: (1) control of rates; (2) control of standards of service; 
and (3) entry-exit-merger controls. It is equally clear that an applica- 
tion of rules and regulations and the establishment of policies in any 





of this sort to the judiciary which would more likely be objective and uniform in 
the application of regulatory standards to the various public utilities. The writer 
submits Professor Schwartz’ proposition is quite wrong in supposing that the effects 
of such a transfer would be beneficial, at least as far as the air transportation 
industry is concerned. Where the Congress desires a promotional as well as regu- 
latory function to be performed, these functions can best (and perhaps only) be 
undertaken by a single body of experts who understand and can keep abreast of 
the happenings in the field and who can adjust the regulatory standards quickly 
and in league with the particular promotional drive appropriate at various stages 
of industry development. In short, one cannot attack the dynamic problem of indus- 
try development (for which Congress has had the government assume responsibil- 
ity) with a static rule of law such as the courts would be obliged to do were they 
to assume many of the present regulatory duties of the Board. If the Board has 
failed to discharge its responsibility satisfactorily, perhaps it is because of a lack 
of qualified and understanding personnel on the Board. However, the concept of 
the establishment of a specialized quasi-judicial body to oversee the development 
of an industry such as air transport is an appealing one. Perhaps the long-run 
national interests are best served in matters of this sort by improving the quality 
and workings of such an agency rather than by its abolition. 

Louis B. Schwartz, “Legal Restriction of Competition in the Regulated Indus- 
tries: An Abdication of Judicial Responsibility,” Harvard Law Review, Vol. 67, 
No. 3 (January, 1954), p. 486. 
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one of these areas has its effects upon the nature and development of 
competitive pressures in the other areas. Therefore, the Board’s actions, 
and the effect of Board policy, must be evaluated in terms of the com- 
petitive and economic results in all dimensions. 

The discouragement of price competition is, of course, inherent 
in the administrative procedures employed by the Board to facilitate 
tariff changes. Although the Board can, if it wishes, fix or place a floor 
or ceiling upon prices, there is little opportunity for price competition 
as such to take place under the Board’s policy of permitting price 
“followship” to prevail. The inevitable result is similarity in pricing 
and reasonably rigid fares through time. With respect to controls on 
passenger service competitive devices, the Board has not seen fit to 
prescribe so rigidly the boundaries to which carriers can proceed 
without being restrained by the Board. The prime inconsistency 
flowing from the rigidity in one area and relative freedom in the other 
can easily be seen by reflecting upon the possible effects of such policies 
on airline economic health. For example, the Board might restrict a 
carrier from offering service at an “uneconomically” low price (i.e., 
not sufficiently compensatory in relation to the costs incurred) , while 
the same carrier is free within broad limits to offer in-flight service 
to its passengers so elaborate as to raise its costs substantially and to the 
point where the relevant fare becomes just as “uneconomic.”®? 

With respect to entry-exit-merger controls, the Board has not sufli- 
ciently spelled out in its decisions, and has not otherwise displayed 
an understanding of the effects of its policies in this area upon other 
forces abroad and active within the industry. For example, the Board 
shows little evidence of having evaluated the effect of the increased 
concentration which results from mergers where entry of new firms 
is, as a practical matter, not permitted. 

Again, where the only effective entry is not by new firms but rather 
by existing carriers into new markets through extensions of existing 
routes, the Board does not appear to examine fully the effects of its 
actions upon all parties to decisions as well as upon the industry as a 
whole. For example, in a recent set of decisions, the Board extended 
small and medium-sized trunk carriers into larger and presumably more 
lucrative markets. In doing so, in almost every case, it placed them in 
competition with other trunk carriers already operating over the same 
routes. The Board has stated on several occasions that its intention 
has been to strengthen the weaker carriers of the trunk-line group; 
however, it has at no time indicated upon what grounds such route 
extensions—generally or individually—will actually strengthen the 
positions of such carriers financially. Why, for instance, has the Board 
never presented a convincing argument that route extensions should 
be used to achieve this end, rather than a re-structuring of air fares 
to produce higher revenues per passenger-mile in recognition of the 





87 In themselves, these remarks are not to be taken as a plea for the relaxa- 
tion of controls on rates or for the tightening up of controls on service competition; 
they are intended merely to show the inconsistency of present policy. 






















REGULATION OF COMPETITION 181 


higher per-mile costs of short haul operations? If it holds that route 
extensions will best strengthen the smaller trunk carriers, even in the 
face of the increased competition which results, it follows that the 
Board must believe one or more of several possible conditions to prevail. 
For instance, it could be the Board’s belief that simple enlargement 
of scale (however defined) will be a source of added strength to car- 
riers in need of help. Or perhaps the Board foresees increased load 
factors and/or higher average length of haul to be the source of the 
added strength to result from such enlarged certifications. In any case, 
the Board must certainly give explicit reasons for reaching decisions 
to strengthen weak carriers by creating new competition. 

The explicit substantiation of actions taken is important for at 
least two reasons. First, the industry, the general public, and the Con- 
gress are thus made aware of the methods and reasoning the Board 
employs to achieve its ends and to discharge its responsibilities. Second, 
decisions of the Board will thus take on a more predictive quality. 
This latter aspect is desirable because a clearly discernible line of 
development is valuable in any legal process, and because it makes 
possible more orderly development and planning in an industry where 
the time horizons for such functions are necessarily far in the future. 
The Board cannot properly sidestep its responsibility to be explicit 
in its decisions by saying that it cannot possibly take account of the 
myriad phenomena at work in the industry. It can and must state the 
assumptions upon which its decisions rest to provide a basis in experi- 
ence and precedent for the soundest possible decisions in the future. 

In the course of its decisions and in the promulgation of policy, 
the Civil Aeronautics Board should also give evidence that it has at 
least considered the impact of its actions upon firm and industry “effi- 
ciency” in some sense. That is, at present the Board does not exhaus- 
tively analyze the effects upon all parties of its decisions and policies. 
For example, in extending smaller trunk carriers into new markets 
where they became competitive with other trunk lines, the Board has 
not given evidence of having explicitly and sufficiently considered the 
impact of such decisions upon the carriers being paralleled. Put most 
simply, the question might be the degree to which strengthening (i.e., 
improving the “efficiency” of) the smaller trunk carriers is being 
achieved at the cost of imposing a “diseconomy” upon carriers already 
in the market. To be sure, it is not necessary that the Board always 
operate so as to improve the efficiency of the industry in the short run. 
However, there would seem to be a heavy burden upon the Board to 
make clear just how any decision which does not promote maximum 
efficiency in the air transport industry in the short run does result in 
the optimum and orderly development of the air transportation system 
of the United States in the long run. The same responsibility rests 
with the Board with respect to its handling of the certification of new 
carriers and of the merging of existing carriers and in all other decisions 
affecting competition in the air transport industry. 
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i legal profession can well view with awe and admiration the 
tremendous advances being made by science. Dedicated men in 
this country and abroad have pushed forward from one frontier to the 
next at such amazing speeds that it is difficult enough for the rest of us 
to comprehend the nature of their accomplishments, let alone the 
serious implications they may hold for our future. 

The launching of Sputnik symbolized, in a sense, the culmination 
of these advances. The drama of the earth satellites has shaken every 
American to the roots. It has evoked a thorough analysis of our way 
of life and has touched off a sort of national soul-searching about where 
we stand and why. This is a natural reaction and is entirely proper. 
The important thing is that we go about this national self-examination 
in a rational manner. In our natural desire to measure up to the mili- 
tary and scientific challenges, we must not overlook other, longer range 
problems which also cry for solutions now. Though most all of us will 
admit the need for acceleration in scientific research, development, 
and education, we cannot let the new-found glamor of the sciences 
blind us to the need of keeping other fields abreast of these advances. 

There is, for instance, much talk that it will be the scientist who 
will chart the future course of the world. That is, of course, true to a 
certain extent. Clearly, scientific technicians and specialists will pro- 
vide the know-how and inventive genius which will spell much of 
the progress of the world in the years ahead. But that is only half the 
story. There are others who will play important roles. They are the 
long-range operators, who might be classed together as the social scien- 
tists. They include the anthropologist, the historian, the philosopher, 
political scientist, and the lawyer. These people are concerned that our 
attitudes, our customs and our laws keep pace with achievements in 
the scientific world. 

The problem for the legal profession is not a new one. Down 
through the ages man has striven to attune his legal codes to progress 
in other fields. Constant change to insure maximum justice has been 
the hallmark of progressive and successful legal thought. History reveals 
that the physical sciences did not reach fruition until the proper moral 
climate had been achieved in civilized sectors of the world. This was 
brought about by the rise of mature religions and the promulgation 
and acceptance of legal standards by which man’s conduct could be 
guided. 

From all sides we are bombarded with talk of atoms and missiles. 
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The newspapers are full of news of rockets and reactors. The radio 
and television bring word of cosmic rays and predictions concerning 
travel in the vast reaches of outer space. The sciences are definitely on 
the ascendancy. 

Lawyers should not resent this, but they should be pondering its 
significance. They should remember the old maxim that forewarned 
is forearmed. Let that be the guide for the legal fraternity as it attempts 
to meet the promises and dangers of the dawning age of space conquest. 
It behooves all lawyers to be up and doing. ‘They should challenge the 
demand that America channel all its best brains and talent into a 
Gargantuan effort to develop scientists and engineers. Many of our 
young people should be guided in that direction, but not all, for 
America’s greatest contribution to the future may well lie in adapting 
rules of law to advances in the physical sciences. Freedom, fairness, 
compassion, and justice may then accompany and survive any such 
advance, regardless of how revolutionary it may be. 

Our goal must ever be to strive for the truth, to search for the 
means to achieve maximum justice, and to explore paths to the happy 
road of worldwide peace. Space age challenges to the legal profession 
are not far off. They are not obscured from our view at some distant, 
ephemeral point. They are upon us now, for scientists have taken us, 
in little more than 12 short years, from the dawn of the atomic age to 
the threshold of the conquest of space. The fact that we have reached 
the threshold of space with such breath-taking rapidity means that new 
rules of the road must be formulated to meet new challenges that will 
be facing us. The untold wonders of the universe lie before us, ready 
to be tapped. The grave challenge is whether we will employ these 
treasures for peace or for war. 

The United States should take the lead in finding a way to save 
space for peace. But at the same time it must face realities. In the world 
in which we live our safety and survival requires that we forge ahead 
with the military plans for exploitation of space, while ever searching 
for the key to making space out of bounds for war. 

Just as no one could foresee all the military applications of the 
airplane at the time of the Wright Brothers’ first flight, so it is extremely 
difficult today to predict with any precision the military potential of 
outer space. Many people feel the military value of space will be limited 
to reconnaissance and weather satellites. Clearly, these are the most 
immediate possibilities. But while many of the experts seem to have 
reservations about the uses to which space may be put in case of war, 
there is a realistic determination not to rule out the possibility of 
military utilization of space just because of the difficulties and high 
costs involved. 

Reconnaissance and weather satellites can circle the earth at alti- 
tudes ranging from 200 to 4,000 miles, carrying photographic and 
television equipment, and transmitting data to earth electronically. 
At present, the successful launching of such vehicles would be of far 
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greater military value to this country than to the Soviet Union. The 
Russians already know a great deal more about our military targets 
than we know about targets in the long-isolated Soviet empire. It is 
especially important to keep this fact in mind as we ponder any space- 
for-peace plans. If, under any such a plan reconnaissance satellites were 
to be prohibited or their control internationalized, the Russians would 
be the principal beneficiaries. 

On the other hand, some international agreement concerning their 
use could benefit all mankind in the long run. For example, if the 
United States were to launch a satellite to an altitude of some 22,000 
miles, it could rotate around the earth once a day. If it went in an 
east-to-west direction, following the earth’s path, it would appear to 
stand still in the heavens. As an outpost for international peace, such 
a vehicle could have tremendous value. As a weather station it could 
report information for the benefit of all nations. As a radar platform 
it could watch all nations for the possibility of missile launchings. In 
all probability it could detect a missile taking off seconds after it was 
launched. A fleet of such high-orbiting vehicles could be a potent 
factor in monitoring the world’s activities and thus helping to curb 
man’s warlike tendencies. 

Careful study is also being devoted to a satellite equipped to meas- 
ure, for meteorological purposes, the cloud formations around the 
earth. The more we can learn about the whys and wherefors of weather, 
the better will be served the peaceful pursuits of man. At the same 
time, there is, in the foreseeable future, the awful possibility of turning 
nature’s destructive forces from the heavens to military use. 

High priority has or will be assigned to putting a man in space and 
returning him safely to earth. If the United States were willing to 
spend $10 million on this project, it is estimated it could put a man 
in space in one year. The capability now exists to send a man 150-200 
miles into space and return him safely to earth in the nose of a missile. 
While some may question what is to be gained by such an experiment, 
one need only think back to the turn of the century when people 
wondered why a man named Wright would bother to put a flying 
machine in the air only 100 feet. 

The culmination of the current, well-publicized experiments con- 
cerning man’s reactions to space travel, and the conquering of the 
launching problems involved, would be the establishment of a perma- 
nent base in outer space. The uses of a space platform would be many 
and varied for both scientific and military purposes. A large enough 
device would enable space explorers to assemble interplanetary rocket 
ships. This would eliminate the terribly difficult job of launching huge 
space vehicles against the clutches of the earth’s gravity. Once the 
vehicles were assembled on the platform, they could more easily 
proceed from there to the further reaches of space. 

There have been several suggestions about how we should go about 
setting up a permanent, manned base in space. The simplest way would 
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seem to be to fire into orbit a mechanism containing a man and equip- 
ment. Though this is certainly the most direct way of doing it, it 
would necessitate the very real problem of choosing a volunteer to 
make the effort. In addition, such an outpost would of necessity be 
small, due to the tremendous thrust needed to send it up from the earth. 


Another means for establishing a manned station might be by 
launching into space the personnel and equipment there to assemble 
the component parts. This is not as fantastic as one might think. Some 
leaders in the field feel it is the logical and most effective way. After 
the basic segments of the station had been assembled, additional per- 
sonnel and more elaborate parts could be sent up and put together. 
When further supplies and equipment were needed, they also could 
be sent up by rocket. 

Another suggestion is that the parts be fired into orbit first and later 
the personnel sent aloft to rendezvous with the equipment and assemble 
it. All of these possibilities are being carefully studied by our experts. 

Sending up a manned space platform and stationary satellites could 
be the vital link which would facilitate interplanetary flight. They 
could act as stepping stones to the moon. That is a trip of approxi- 
mately 240,000 miles, which will take somewhere around 414 days to 
accomplish. 

President Eisenhower has recently authorized efforts to shoot the 
moon in an unmanned vehicle. If sufficient funds and personnel are 
allocated to the project, there is an excellent chance to rendezvous 
with the moon within a year. This mission should be pursued with the 
utmost vigor. The propaganda as well as scientific potentialities of a 
moon probe are very great. 

The question is not so much whether the United States can afford 
the expense of such a project, as whether it can afford not to undertake 
it. In terms of world prestige and influence, an American satellite 
circling the moon would be worth literally billions of dollars. This 
nation should forge ahead aggressively and speedily to beat the Rus- 
sians to this goal. 

It is one thing to hit the moon with a rocket, and another to put 
a man up there. As has been indicated, the first step to achieving the 
latter is the establishment of stepping-stones, permanent bases in 
outer space. They are the key to getting men to the moon. 

There are conflicting views as to the strategic value of controlling 
the moon. They range from predictions that the moon has no practical 
military use, to the idea that the nation which controls the moon can 
readily control the earth. Some claim it is ridiculous to plan on using 
the moon as anything other than an observation post, if that. They say 
the most direct military use, that of employing it as a launching site, 
is impractical or impossible. In their opinion it would be far-fetched 
to attempt to shoot any kind of a missile 240,000 miles, much less to 
expect to hit anything with it. They point out the prohibitive costs 
involved, the great amount of time it would take for a missile to reach 
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the earth, and the environmental conditions on the moon which would 
make missile launchings extremely difficult. 

There are, on the other hand, military leaders who view the moon 
as the perfect strategic “high ground.” They point to the excellent 
reconnaissance possibilities and emphasize that, due to the lesser 
gravitational pull, missiles could be launched toward the earth with 
about one-third of the thrust needed on earth. In fact, the lack of 
resistant atmosphere might make it possible to send a payload to the 
earth in a retaliatory move without any internal propellant. 

A major factor to consider in determining the value of the moon as 
a launching site is the accuracy with which missiles can be fired from 
there. It is known that if an intercontinental missile is aimed at a 
target 5,000 miles away, a lateral error of only one degree can cause it 
to miss the target by nearly one hundred miles. An object launched 
from the moon with this much error would pass the earth some 4,200 
miles off course. Tremendous strides are being made, however, through 
the development of more and more accurate inertial guidance systems, 
to perfect the accuracy of long-range missiles. It is entirely conceivable 
that such systems can be applied eventually to moon shots earthward 
with such success as to make such launchings practicable. 

Another factor to consider is that the moon’s gravity may well be 
only about one-sixth of that of the earth. This could render the move- 
ment of heavy construction equipment and material that much simpler, 
facilitating the building of military posts. In addition, it has been 
pointed out that the concealment potential of the moon is great. One 
side of the moon, never seen from the earth, would be ideal for 
launching sites, while the other could well be employed for manned 
reconnaissance stations. 

Far-sighted military leaders and planners of this nation are actively 
considering all of these possibilities as they grapple with the more im- 
mediate problems of perfecting launchings and developing new pro- 
pulsive methods. For they know that the United States cannot take 
second place in this race. 

Because the military potential of outer space is so awesome, so 
untapped and so unknown, it is doubly imperative that this nation 
take the lead in efforts to save space for peace. We must work hard now 
to prevent the use of space for military purposes, while its develop- 
ments are in their infancy, or we court disaster. While satellites are 
still searching for scientific data is the time to act. It will be too late 
when more sophisticated vehicles are capable of zeroing in on earth 
targets. 

It is also time we began to ponder the many legal questions which 
the amazing possibilities of life and commerce in space will raise. 
Lawyers must concern themselves with scientific advances and predic- 
tions for things to come, for only if they are well-informed can they 
define the issues and approach their solution. As the President and our 
leaders search for answers to the puzzling enigmas of this new age, 
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they must be aided by enlightened and understanding work by the 
legal profession. It is, after all, the function of the lawyer to help make 
rules to govern an orderly society, and to create understanding and 
respect for those rules. 

Laws must be based on human experience. They must change to 
meet the changing needs of society. And where any society, or where 
any civilization itself, progresses to the point where existing laws are 
not adequate, then new laws must be shaped. There is good reason to 
believe that we have reached that point. New laws and new concepts 
must be formulated to meet the promises and dangers of this coming 
age, and the lawyers of America can and must lead the way in this 
vital work. 

It is not premature, therefore, to give serious consideration now to 
the legal problems which in all probability will accompany the con- 
quest of space. To await the collisions before devising rules of the road 
could be to destroy all hope for the settlement of the clashes by a rule 
of law. What time will there be for judicial speculation when rival 
claims are made to the moon or to space itself? 


It is true that law must reflect experience and to some extent, 
therefore, that legal solutions cannot precede practical needs. The 
impact of the space age, however, presents us with a unique challenge. 
We must anticipate and confront its problems before they become 
additional elements of world tension. The rule of law in the age of 
space is not a matter of philosophy, but a matter of survival. 

Of first importance is that our law-makers, and the people them- 
selves, be kept informed of our endeavors and of our scientific progress 
in this field in order that new laws and policy may be shaped intelli- 
gently. It is essential that this job be done by permanent executive and 
legislative bodies which can coordinate our activities and study and 
recommend basic legislation and policy. 

On the legislative front, the Senate and the House of Representa- 
tives each has a select committee studying these problems. At the same 
time, other committees in both Houses, such as the Armed Services 
and Foreign Affairs Committees are continuing to exercise their juris- 
diction over some of the problems in this area. This has meant that 
a great deal of the valuable time of our top scientists and military 
experts is being spent on Capitol Hill instead of in the laboratories. 
While the testimony of these experts is, of course, essential to the work 
of Congress, it is incumbent upon Congress to devise more efficient 
methods for conducting its investigations. To that end, I have advo- 
cated from the beginning establishment of a Joint Committee on Outer 
Space modeled after the Joint Committee on Atomic Energy. 

On the executive front, the Administration has proposed a civilian- 
directed National Aeronautics and Space Agency, and I have intro- 
duced a bill to create it. This agency would be responsible for programs 
concerned with problems of space technology, space science and civil 
space exploration. It is anticipated that this new agency will use the 
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present National Advisory Committee for Aeronautics as its nucleus. 
In my opinion, such utilization of an outstanding existing facility is 
the best means of advancing our space programs with a minimum of 
delay and confusion. 

The President has instructed the existing N.A.C.A. to review jointly 
with the Department of Defense space programs currently under way 
or planned by the Department of Defense and to recommend to the 
President which of the programs should be placed under the direction 
of the proposed N.A.S.A. This review is now in progress. Since the 
military are now the only ones charged with any responsibility for 
space matters, everything is under their direction. There is no question 
but that many of these projects are purely civilian and should be turned 
over to N.A.S.A. 

The bill is explicit in declaring that our National Space Program 
shall be controlled by a civilian agency except “insofar as such activi- 
ties may be peculiar to or primarily associated with weapons systems 
or military operations.” While it is important that the military con- 
tinue unabated its research activities related to military operations, the 
non-military implications of space should be under civilian, rather than 
military control. 

Although this new space Agency would represent a substantial first 
step, I am convinced that eventually we will see the need for a Depart- 
ment of Science headed by a Cabinet-rank Secretary. Such a department 
could co-ordinate the efforts of existing agencies such as the N.A.C.A., 
Atomic Energy Commission and the National Science Foundation. 
This would bring under one roof all fields of scientific endeavor in 
which our Government has an interest. Meanwhile, the importance of 
our activity on the space front is so great that the Director of the newly 
formed Space Agency should participate in the formulation of policy 
at the very highest level by sitting with the Cabinet and the National 
Security Council. 

Turning to specific legal problems of the space age, the most press- 
ing, now that the first satellites actually have been launched, is the 
question of who owns space. We know that at common law, the owner- 
ship of land extended indefinitely up to the sky and indefinitely down 
in the earth. In Coke on Littleton we find the maxim: ‘“To whomsoever 
the soil belongs, he owns also to the sky and to the depths. The owner 
of a piece of land owns everything above and below it to an indefinite 
extent.” This maxim just barely survived the invention of the airplane. 

In 1902, shortly after the Wright brothers’ first flight, a convention 
was proposed under which the air would be free to commerce and 
travel just as is the sea. This proposal was rejected. During the First 
World War, each nation began to assert exclusive control of the air 
space over its territory. After the war, the law of absolute sovereignty 
over air space was formalized in the Paris Convention of 1919. This 
provided that “every power has complete and exclusive sovereignty 
over the air space above its territory.” This principle has since been 
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consistently adhered to in domestic legislation as well as in inter- 
national treaties. 

Significantly, the term “air space” has never been defined in any of 
these treaties. Scientists have now established that there is no fixed 
separation between air space and outer space. It is apparent that law 
and science will have to join forces in arriving at an acceptable defini- 
tion of these terms. 

Suppose one were to attempt to apply the principles of established 
international law by extending the boundaries of each nation into 
outer space. Because of the curved face of the earth, the extension 
would produce an inverted cone which would grow bigger and bigger 
in relation to the country as it reached farther into space. At some 
point these cones would overlap and more than one state would be 
occupying the same air space. Moreover, the continuous movement of 
the earth on its axis means that the relationship of particular areas on 
the surface of the earth to space beyond the atmosphere would be 
constantly changing. 

These solar facts illustrate the impossibility of applying existing 
concepts of international law to the control of outer space. In my opin- 
ion, space beyond the atmosphere must remain the common property 
of all the nations, or, what is the same thing, the property of no nation. 

To an informal and limited extent, freedom of outer space has 
already been recognized by the course of international conduct in con- 
nection with the International Geophysical Year. Under the various 
conventions relating to air travel, any nation could have objected to 
the flight of earth satellites over its projected territory. The fact that 
there were no protests after announcement of plans for space flight 
in connection with IGY, or after the actual launching of the Sputniks 
by Russia, is strong evidence that the nations of the world have agreed 
that outer space should be free at least for scientific purposes. 

The United States should take the lead in formalizing international 
recognition of freedom of outer space before the end of the Inter- 
national Geophysical Year. Specifically, I recommend the following 
three point program for international action: 

First, the United States must work for an international agreement 
barring the use of outer space for military purposes. Adequate inspec- 
tion safeguards will, of course, be necessary to make such agreement 
effective. 

Second, the United States must seek international agreement that 
outer space shall be the common property of all nations and not subject 
to appropriation of any one sovereignty. Any attempt to slice up the 
areas and bodies of outer space is bound to have dangerous and world- 
shaking consequences. The only reasonable solution lies in dedicating 
all these bodies to the use of the entire world. 

Third, the United States should press for the formation of an inter- 
national organization for the joint exploration of space. Space travel 
and exploration is very expensive business. No one nation can do the 
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job adequately by itself. If funds, resources, brainpower and know-how 
could be pooled in one organization, the conquest of space would be 
accelerated and the chances of saving it for peace augmented. 

We must face up to the very real dangers involved in the develop- 
ment of outer space for military purposes. The prospect of reconnais- 
sance from satellites, or of rockets armed with nuclear weapons must 
be reckoned with. This extension of the tools of war into space would 
heighten tremendously chances for the total destruction of earth civil- 
ization. To avoid turning down a road of sure global suicide, the 
nations of the world must devise means for preventing the use of outer 
space for military purposes. In a more positive vein, we must make 
every effort to achieve cooperation and sharing of solar information 
to promote the causes of peace and progress. 

Recently I introduced in Congress a resolution which could be an 
important first stride in this crusade. This resolution states in strongest 
terms our desire that outer space be devoted to peaceful pursuits. A 
ringing vote of approval by Congress, speaking for the American 
people, would put the United States firmly on record against using 
space for military purposes. I have been assured this resolution will 
have early consideration, and am extremely optimistic it will be 
adopted. 

To a certain extent the United States has already rejected any use 
of outer space for military purposes. A United Nations resolution 
sponsored by the United States and a number of other nations provides 
for a joint study ‘of an inspection system designed to insure that the 
sending of objects through outer space will be exclusively for peaceful 
and scientific purposes.” While thus far the salutary purposes of this 
proposal have been frustrated by Kremlin rejections to inspection we 
should continue to press for an early agreement along these lines. 


Today we are paying the toll for our failure to reach a timely 
agreement for inspection of atomic devices while that inspection was 
still practicable. And after two months of intense negotiation a United 
Nations conference on the law of the sea recently failed to agree on an 
internationally acceptable limit for territorial waters. Now is the time, 
therefore, while space travel is still in its embryonic stages, to clip the 
wings of those who would utilize space flight for other than the pursuits 
of science and peace. 

Another major legal problem is whether the international rules of 
discovery and occupation are suitable for determining the rights of 
nations to celestial bodies on which landings may be made. The pros- 
pect of annexing the moon or a planet would, of course, appeal to any 
nation, and no nation could be expected readily to surrender its claims. 
In my opinion any attempt to apply the present rules to solar claims 
would precipitate and magnify the same territorial conflicts in outer 
space which have plagued the earth for its entire history. ‘The moon 
and other planets can never be successfully occupied on any exclusive 
basis without immeasurably increasing the risk of war. The moon and 
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other planets, therefore, must be regarded as the satellites of all the 
nations of the earth. And there must be an early and firm assertion of 
international jurisdiction over these areas by an organization of all the 
countries of the earth. 

A host of practical problems will accompany commerce in outer 
space. New principles of law may have to be adopted for the protection 
of persons, industries and states from misguided missiles or petered out 
Sputniks. Rules will have to be devised with respect to liability for 
injury or damage from activities in outer space. 

Some Federal regulatory agencies already are up against practical 
space age problems. The Federal Communications Commission, for 
example, has received a formal protest that radio transmissions of the 
Soviet Sputniks have violated global agreements for radio frequency 
allocation. Under the International Telecommunications treaty, cer- 
tain bands are reserved for worldwide use for distress signals and 
scientific purposes. The unauthorized use of these bands by the Sput- 
niks may have resulted in serious errors of instrument calibration and 
interference with aircraft radio and radar beacons. This situation will 
be aggravated, of course, as more Sputniks and baby moons are 
launched. A conglomeration of satellites, transmitting conflicting sig- 
nals could endanger lives and would make tracking and transmission 
virtually impossible. 

Another government agency, the Civil Aeronautics Board, recently 
received an application from a transportation company for an inter- 
planetary passenger route emanating from Atlanta, Georgia. This 
application was rejected by the Board because the applicant did not 
specify terminals to be served and failed to designate the type of aircraft 
to be employed. The agency indicated also that the application might 
be somewhat premature. But it was all carried out with a straight face. 

The United States must bend its efforts now to reach international 
agreement and cooperation respecting the many legal, jurisdictional, 
communications, navigation, rescue and other problems raised by ven- 
tures into outer space. And in these efforts, the legal profession must 
lead the way. Lawyers have their work cut out for them. They must 
begin to think now of a space navigation code, a space radio communi- 
cations code, and even a space rescue code. It may be that in our life- 
time, we will be drafting agreements governing the carriage of goods 
and passengers in space. All lawyers should keep advised of progress 
in these fields, offer suggestions, and participate wherever possible. 
Specific attention should be given to establishing law school courses 
devoted to these legal questions. The success of pioneering courses in 
atomic energy law provides a good precedent for this. 


The proposals I have advanced for international agreements to 
bar the use of outer space for military purposes, to dedicate planetary 
masses to the use of all nations, to form an international agency for 
joint ventures into space, and to formulate codes of behavior in space 
are offered as more than parts of a formula for victory in a race for 
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survival. Our aim shall be more than mere survival. If we act now it is 
within our power to make Sputnik and Explorer the spark, not that 
touches off world destruction, but that lights the path to world coop- 
eration and good will. 

In this great endeavor, America must lead the way. While we may 
be uneasy about what lies ahead, we must be bold, imaginative and 
resourceful, aware of the promises as well as the perils of the unknown. 
Here is an opportunity to establish rules of law to govern the relations 
of nations as well as individuals in a completely new world. If our 
efforts to insure the peaceful use and control of outer space are success- 
ful, we may open a new era for all mankind. Perhaps man, freed from 
the ties of his earthbound existence by the common challenge of space, 
might even shake free from some of the jealousies and differences which 
have for so long beset human affairs and placed peace on earth on such 
a precarious footing. 

If the nations of the earth can cooperate to prevent anarchy in space, 
they may well come to realize that respect for one another on earth is 
the best hope for peace. Perhaps by this means men will learn that only 
through mutual understanding and give-and-take can we hope to sur- 
vive to achieve maximum justice and freedom for all. 

Our satellite, “Explorer,” is well named. We have sent it forth into 
the heavens to search out the facts and implications of a new age. Let 
us too be searching for the means of dedicating this new knowledge to 
peace and not destruction. We must insure that down through the 
years as other Explorers soar upward into space, it will be in search, 
not of targets to destroy life, but of facts to enrich and benefit all men. 
Only thus can we lay claim to an inheritance in that Kingdom beyond 
outer space. 
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NLIKE the relatively settled subject of priority among maritime 

liens, the seniority inter se of liens and other security interests 
in aircraft is a subject fraught with uncertainty. Modern federal legis- 
lation protecting the interests of secured creditors has to a limited 
extent brought clarity to the aircraft priority question, but the com- 
parative plethora of judicial interpretation upon the relation of this 
legislation to state statutes and previously existing precedents leaves 
numerous problems either unanswered or untouched. Legal commen- 
tators and judges have evinced considerable reluctance to state prin- 
ciples more broadly than precisely necessary to decide a particular 
case—in rather remarkable contrast to their brethren in admiralty, who 
in the past thirty years through general dicta or definitive writing have 
attempted, with at least partial success, to reconcile conflicting decisions 
and theories into a workable system of priority law. 

The author is not so presumptuous as to suggest this article as a 
definitive work upon the subject of priority of liens in aircraft. Neither 
his experience nor the state of the law permits such an attempt. The 
purpose here is rather primarily to collect statutory material and judi- 
cial precedent specifically concerning aircraft lien priorities. An effort 
will be made to examine the theoretical basis for present ideas on 
priority and to a limited degree, reconciliation and interpretation of 
the decisions, together with suggestions for improvements in the law, 
will be undertaken. It is hoped, then, that with this material as one 
starting point, aviation law practitioners may be able to press the 
evolution, in courts and legislatures, of a more certain system of priori- 
ties for aircraft liens. 


THE CoMPETING ANALOGIES 


The history of the aircraft lien is necessarily a short one. Because 
this is so, aircraft priority doctrines have been drawn—often uncon- 
sciously—from two traditional sources of priority law: the common law 
and the maritime law. While it is not feasible to depict either source in 
more than general terms, definition of a few first principles in both 
systems is warranted in understanding modern aircraft lien statutes 
and decisions. 
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1. Common law. Although undermined by myriad exceptions and 
ignored frequently in statutory priority schemes, the ancient time- 
sequence maxim qui prior est tempore potior est jure is still the basic 
axiom of common law lien priority. Absent contrary statute, two liens 
of the same nature created one before the other will be assigned rank 
upon the basis that “he who is prior in time is prior in right.” But this 
exact factual situation seldom occcurs today—liens are most often 
created and given priority by statute or contract exclusive of common 
law principles.” 

Also found at common law is the traditional deference paid to the 
“common law” lien belonging to the artisan, which has often been 
termed prior in right to all others, including antecedent statutory 
liens.* Lip service is given to this principle even today, but many 
statutes—such as recording acts—have changed this result in the peren- 
nial contest between recording mortgagee and a subsequent repair- 
man.* Those statutes which give preference to the latter do so most 
often upon the theory of implied consent of the owner of the security 
interest rather than because of the innate superiority of the common 
law lien.® 

There is little to be gained here from a detailed study of the federal 
and state statutory schemes which have modified the common law. 
Suffice it to say that in determining priority among liens in aircraft, 
a court might look to the common law for two ancient principles: the 
time-right doctrine, and the generally-recognized superior position of 
the common law lien. That it will not apply them because of contrary 
statutory mandate will often be the case, but on the other hand, priority 
legislation with respect to the aircraft is infrequent and incomplete, 
so that resort to these or other principles outside the statute may well 
be necessary. 

2. Maritime law. In direct contrast with the common law time-right 





1 See e.g. Portneuf-March Valley Canal Co. v. Brown, 274 U.S. 630 (1927); 
U.S. v. Gilbert Associates, Inc., 345 U.S. 361 (1953). See generally IV American 
Law of Property, §§ 17.1-17.3 (1952). 

2I1V American Law of Property, § 16.106F (1952); Brown, Personal Property 
(2nd ed.) § 112 (1936). 

3 See e.g. Whitefield Village Fire Dist. v. Bobst, 98 N.H. 229, 39 A. (2d) 566 
(1944); Sullivan v. Clifton, 55 N.J.L. 324, 26 A. 964 (1893); Shaw v. Webb, 131 
Tenn. 173, 174 S.W. 278 (1914). 

4See Brown, Personal Property (2nd ed.) § 112 (1936). 

5 “Tt will be noticed that the basis of the implied authority in the mortgagor 
to contract for repairs is in part the fact that the mortgagor depended on the opera- 
tion of the vessel to secure him funds to retire the mortgage which existed thereon. 
This circumstance has been fixed upon by several later courts to work out an 
authority in the vendee or mortgagee in possession to contract for repairs on the 
encumbered chattel and to submit the same to the lien of the party making them. 
Other cases preferring the lien of the mechanic to that of the prior mortgage or 
conditional sale have, however, generally not considered this element as important, 
so that even without it an implied authority to contract for repairs is found to exist. 
It is said that the vendor or mortgagee expects and intends that his debtor shall 
keep the encumbered chattel in his possession. If as is frequently the case, such 
chattel is an automobile or other vehicle, it is known that in its operation it will 
require repairs. Such repairs will be of benefit both to the lien creditor in protecting 
his security, and to the lien debtor in enabling him to continue to enjoy possession. 
Consent to the contracting for such repairs is therefor implied.” Brown, Personal 
Property § 112 (1985). 
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rule, priority among maritime liens is traditionally determined in the 
inverse order of time of accrual, so that theoretically at least, the most 
recent lien takes precedence over all earlier liens.* Two justifications 
are offered for the doctrine: (1) each lienor performing services for 
the vessel becomes a part owner of the vessel (not unlike the common 
law lienor), and as such, faces the possibility that “his” vessel may 
become subject to further liens as the voyage continues; and (2) the 
last lienor, in performing services for the vessel, permits it to continue 
on its voyage, thereby benefiting all previous lienors and therefore 
deserving seniority in right.7 Although both of these theories are sub- 
ject to severe question,® there is no doubt that inverse priority con- 
tinues to be a basic tenet of the maritime scheme. It has been subverted 
to the extent that many admiralty courts will now select a convenient 
period of time—a voyage, ninety days, or a calendar year—and declare 
that all liens accruing within that period are of equal priority among 
themselves, time-wise.® Time is then significant only in the ranking 
of liens accruing on independent succeeding voyages or periods, be- 
tween which the inverse time priority principle still prevails. 

Superimposed upon this system, however, is the more significant 
ranking of maritime liens by class!°—a priority scheme which becomes 
all-important when the competing liens all arise within a single period 
of computation. A highly acceptable statement of the modern view of 
this class-ranking, approved by commentators and generally borne out 
by the decisions, is the dictum found in The William Leishear: 


“ ,. to-day it is possible to deduce, from the decisions, the following 
order of priority, existing irrespective of time, which represents 
the weight of authority: (1) Seaman’s wages; (2) salvage; (3) 
tort and collision liens; (4) repairs, supplies, towage, wharfage, 
pilotage, and other necessaries; .. . (6) non-maritime claims.”’!! 


To this list must be added the “preferred mortgage” obtained pursuant 
to the Ship Mortgage Act of 1920.1? This mortgage, if properly drawn 


6 The St. Jago de Cuba, 22 U.S. 409 (1824); The Eugenia Emilia, (D.C. Mass. 
1924) 298 F. 340. See generally, Connor, “Maritime Lien Priorities: Cross-Currents 
of Theory,” 54 Mich. L. Rev. 777 at 781 et seq. (1956). 

7The William Leishear, (D.C. Md. 1927) 21 F. (2d) 862 at 863. See also 
Robinson, Admiralty, 424-425 (1939). 

_ 5 See e.g. Connor, “Maritime Lien Priorities: Cross-Currents of Theory,” 54 
Mich. L. Rev. 777 at 779 et seq., in which it is pointed out that the “proprietary 
interest” theory is defective in that it fails to account for the fact that a property 
interest, once accrued, suddenly becomes less valuable by occurrence of one later 
in time. The “benefit” theory is also criticized on the ground that it breaks down 
when applied to certain liens, such as the tort or collision lien. At 781, the author 
states: “The effect of either of these theories, if rigidly applied, would be to encour- 
age the utmost diligence in enforcement. . . . It would not matter that the earlier 
lienors had no opportunity to enforce their claims by reason of the vessel being out 
of reach. In fact a literal adherence to the principle would mean that all class 
rankings would have to give way.” 

® Connor, “Maritime Lien Priorities: Cross-Currents of Theory,” 54 Mich. L. 
Rev. 777 at 781 (1956). See e.g. The Proceeds of the Gratitude, (D.C. N.Y. 1883) 
17 F. 653; Todd Shipyards v. City of Athens, (D.C. Md. 1949) 83 F. Supp. 67. 

10 See Gilmore and Black, The Law of Admiralty, § 9-61 (1957). 

_ _11 (D.C. Md. 1927) 21 F. (2d) 862 at 863. This ranking was cited with approval 
in Todd Shipyards v. City of Athens (D.C. Md. 1949) 83 F. Supp. 67. 

12 41 Stat. 1000 (1920); 46 U.S.C.A. § 911 et seq. An excellent discussion of 
the priorities provisions of the Ship Mortgage Act is found in Gilmore and Black, 
The Law of Admiralty, § 9-68 (1957). 
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and recorded, is given priority over all maritime liens except “preferred 
maritime liens”: (1) liens arising before recordation, and (2) any lien 
of certain specified types, most notably the tort and salvage liens.1* 
Qualification must perhaps also be made to the assignment of junior 
rank to non-maritime claims: an exception has often been said to 
exist in favor of governmental liens, although recent decisions may 
not bear this out. This topic will receive further consideration below. 

As with common law, there is no assurance that a given court will 
be prepared to follow these suggested lines of maritime priority. Excep- 
tions and complications constantly arise. But the aviation law practi- 
tioner may at least draw upon the admiralty decisions for certain 
guideposts of priority: (1) priority varies inversely with time; (2) 
maritime claims outrank non-maritime claims; (3) among themselves, 
maritime claims are generally ranked by class; and (4) perfected mort- 
gages, while junior in rank to all earlier liens, outrank most subsequent 
maritime liens. 


THE AIRCRAFT: LIEN-GIVING TRANSACTIONS 


The fundamental common law and maritime systems of priority 
provide a background for the further inquiry: What transactions pecul- 
iar to the aircraft itself give rise to a lien claim therein? Obviously, 
the fact that most airplanes today are chattels of considerable value 
means that long-term financing by mortgage or conditional sale will 
be necessary, as in the case of land purchase. Thus the common law 
priority problems involving secured holders and later lienors imme- 
diately become pertinent. Qn the other hand, a similarity between the 
aircraft and the ship as a mode of conveyance will often mean that the 
same transactions which traditionally are recognized as giving a mari- 
time lien may also be the basis for a lien in aircraft. Then, too, devel- 
opment of the aircraft lien law may validate certain claims for which 
there is no precise parallel in either the common law or maritime law 
systems. 

1. Secured financing devices. While their specific terms vary dras- 
tically, security instruments affecting title to aircraft or aircraft parts 
may be conveniently grouped under a single heading, since they are 
generally treated alike by the courts for priority purposes.’* At present, 





13 See 46 U.S.C.A. §§ 922, 953. 

14 While a distinction may be drawn between the type of security transaction 
in which title is retained by the seller or lender, as in the conditional sale, and in 
which title passes to the borrower, as in the mortgage normally, all security trans- 
actions are treated alike by the federal aircraft lien recordation act, 53 Stat. 1006 
(1938); 49 U.S.C.A. § 528. Decisions involving aircraft liens and their priority 
have given no indication that a distinction is made, and the assumption is that this 
is not the practice. It must be pointed out, however, that a distinction between the 
equipment trust and the conditional sale or mortgage does exist, by virtue of a 
recent amendment to the Bankruptcy Act. Public Law 85-295, 71 Stat. 617 (1957), 
approved Sept. 4, 1957 amends § 116 of the Act to permit more favorable treat- 
ment in ae proceedings of the trustee under an aircraft equipment trust. 
In brief, the amendment permits the parties to an equipment trust to exempt, by 
contract, the holders thereof from the application of § 116, by which a reorganiza- 
tion court has authority to permit rejection of executory contracts, authorize issu- 
ance of certificates of indebtedness, authorize lease and sale of property of the 
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the mortgage, conditional sale, and equipment trust are the most 
common forms of security device used for purchase or borrowing by 
airlines and individual owners.!® Each of these instruments, when 
properly recorded under section 503 of the Civil Aeronautics Act, gives 
rise to a lien which may be asserted against parties other than the 
borrower, as well as the latter.1¢ 

2. Government penalty liens. Violation by the owner or person in 
command of the aircraft of certain provisions of the Civil Aeronautics 
Act regarding registration of aircraft, safety certification, postal regu- 
lations under the Act, and navigation regulations, will subject the 
aircraft to a lien for a civil penalty.’ “Proceedings in rem directly 
against the aircraft are authorized by the Act, and the aircraft may be 
held until the penalty is satisfied. A similar lien may also arise for 
violation of the Attorney General’s regulations designating ports of 
entry for aircraft, again in the event that the violation is by the owner 
or person in command of the aircraft.1§ 

3. Government tax liens. Sections 3670-3672 of the Internal Rev- 
enue Code provide that if certain conditions are met by the federal 
government, a lien for unpaid taxes shall arise “in favor of the United 
States upon all property and rights to property, whether real or per- 
sonal,” belonging to the delinquent taxpayer.’® Such a lien arises with- 
out regard to solvency, and attaches at the time the assessment list is 
received by the collector. Varying state statutes, of course, similarly 
provide with respect to unpaid state taxes.”° 

4, Liens for tort. While there has never developed in aviation law 
a lien for collision damages strictly paralleling the maritime collision 
lien, many states have enacted uniform “ground damage” legislation 
providing lien in favor of a party injured by an aircraft or objects 
falling therefrom.?! As originally enacted, many of these statutes im- 
posed strict tort liability upon anyone owning an interest in the aircraft 
and permitted a lien upon all interests in the aircraft to the extent of 
the damage, thereby discouraging much-needed financing of the airline 





debtor, and enjoin or stay until final decree the commencement or continuation of a 
suit against the debtor. Equipment trust creditors would be able, under the amend- 
ment, to take immediate possession of their security in the event of receivership. 
See H. Rep. 944, 85th Cong., 1st Sess. (1957). As was pointed out in Adkins and 
Billyou, “Developments in Aircraft Equipment Financing,” 13 The Business Lawyer 
199 (1958), this advantage was not extended to the mortgagee. Thus to a limited 
extent, financing by the equipment trust has an advantage over other forms of 
security transaction. 

15 See Adkins and Billyou, “Developments in Aircraft Equipment Financing,” 
13 The Business Lawyer 199 et seq. (1958). 

16 52 Stat. 1006 (1938); 49 U.S.C.A. (1952) § 523(c). The federal recordation 
statute will be referred to as § 503 of the Civil Aeronautics Act in this article. 

17 52 Stat. 1017 (1938); 49 U.S.C.A. (1952) § 623. 

18 66 Stat. 203 (1952); 8 U.S.C.A. (1952) § 1229. 

_ 1953 Stat. 448-49 (1953) ; 26 U.S.C.A. §§ 3670-3672. The leading recent discus- 
sion of this subject is found in Kennedy, “The Relative Priority of the Federal 
Government: The Pernicious Career of the Inchoate and General Lien,” 68 Yale 
L. J. 905 (1954). 

20 See e.g. Pa. Stat. Ann. (1949), Tit. 72 § 3341; Tex. Civ. Stat. Ann. (1951) 
Art. 7083 (b) (1). 

' 21 See e.g. Del. Code Ann. (1953) Ch. 2, § 305; S. C. Code Laws (1952) § 2-6; 

Vt. Stats. (1947) § 5304. 
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industry. In 1948, however, federal legislation relieved the situation 
by providing that persons having a security interest in any civil aircraft 
would not be liable to such tort claims ‘unless such aircraft is in the 
actual possession or control of such person at the time of such injury, 
death, damage, or loss.”?? As to other owners, however, the statutes 
remain effective. 

5. Liens for wages. Although maritime courts have traditionally 
given sacred status to the lien of the seaman for wages,”* the only court 
which has been called upon directly to consider an analogous claim in 
an aircraft rejected it summarily. In Greer v. Davis Air Lines, Inc.,"4 
it was held that a pilot is not entitled to a lien for his services in oper- 
ating the aircraft. This holding, however, was based strictly upon the 
court’s interpretation of the scope of the state statute granting priority 
to “laborer’s liens” over an antecedent mortgage. Finding that one 
asserting a laborer’s lien must establish that in the labor performed the 
manual or physical work preponderated over the intellectual powers, 
the court held that the work of a pilot was in the nature of a profession 
and more of an art or calling than mere skilled or unskilled labor.” 
Thus, the court said, plaintiff was not a laborer within the meaning of 
the statute. 

The result is interesting in that while there is no indication that 
the court considered the maritime analogy, it has been held that the 
seaman’s lien upon the vessel for wages is not to be extended to the 
master,” whose relation to the ship as commander is quite similar to 
that of the pilot to his aircraft. It is to be doubted, however, that the 
distinction between master and crew in admiralty will ever be carried 
over to the aviation area, (1) because the chance is extremely unlikely 
that an appropriate fact situation, viz, one involving a claimed lien for 
stewardess’ wages, will ever arise, and (2) because there is no reason 
today for a court to invoke in favor of aircraft crew members the 
ancient notion of the admiralty courts as protector of the uneducated 
and defenseless seaman. 

6. Repairman’s liens. Abundant state legislation, apart from the 
common law lien in favor of the artisan or repairman, is found provid- 





22 62 Stat. 470 (1948); 49 U.S.C.A. § 524. “Provisions of present Federal and 
State law might be construed to impose upon persons who are owners of aircraft for 
security purposes only, or who are lessors of aircraft, liability for damages caused 
by the operation of such aircraft even though they have no control over the opera- 
tion of the aircraft. This bill would remove this doubt by providing clearly that such 
persons have no liability under such circumstances. The relief thus provided from 
potential unjust and discriminatory liability is necessary to encourage such persons 
to participate in the financing of aircraft purchases.” H. Rep. 2091, 80th Cong., 2nd 
Sess. (1948). 

23 Note, 69 Harv. L. Rev. 525 at 529 (1958). An early Supreme Court decision 
making this determination is Sheppard v. Taylor, 30 U.S. 675 (1831). 

24 (Ga. Mun. Ct. 1930) 1930 U.S. Av. Rep. 302. See also, for a case indicating 
the same tendency, Jones v. Bodkin, 172 Okla. 38, 44 P. (2d) 38 (1985). 

25 Greer v. Davis Air Lines, Inc., (Ga. Mun. Ct. 1950) 1980 U.S. Av. Rep. 302. 

26The Orleans v. Phoebus, 36 U.S. 175 (1837). See, however, Robinson, 
Admiralty 369 (1940) where the English rule to the contrary is discussed. The 
master is given, under American law, a lien upon the freight of his vessel. The 
Spartan, (D.C. Me. 1828) Fed. Cas. No. 4085. 
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ing the private or municipal aircraft repairman with a lien for the 
contract price or reasonable value of his services.?*/In some instances, 
it is required that for liens in excess of a certain amount to be operative, 
actual notice must have been given to, and consent obtained from, the 
legal owner or mortgagee.”® These statutes operate only in favor of the 
repairman who contracts with the owner or operator, and not in favor 
of the repairman’s employees.”® To qualify for a lien upon the aircraft, 
services must have been performed thereon, and not on some part 
which subsequently finds its way onto the aircraft.*° Similarly, a servant 
of the aircraft owner who supplies the aircraft with gas and oil pursuant 
to instructions for ordinary operations is not entitled to a repairman’s 
lien under a statute requiring that there be “‘protection, improvement, 
safe-keeping, or carriage” of the aircraft.* 

7. Storage lien. Drawing by analogy from the common law bailee’s 
lien and the maritime wharfage lien, a large number of state legisla- 
tures have specifically granted a statutory lien for the storage and safe- 
keeping of aircraft.*? These provisions most often appear in conjunc- 
tion with the repairman’s lien, and are frequently limited to municipal 
storage facilities. While it might appear logical that even in the absence 
of such a statute, a person with whom the owner of the aircraft has 
contracted for storage would be entitled to a lien for use of his facili- 
ties, common law courts were slow to recognize such a lien.** A bailee 
may, however, be able to convince a court that he falls within the broad 
statutory language granting a lien to “‘garagemen” or for “‘storage,” 
where the statute makes no specific mention of hangar facilities for 


aircraft.34 





27 Ala. Ccde Ann. (1940) Tit. 4, § 29; Ark. Stat. Ann. (1947) § 74-605; Cal. 
Code Civil Proc. (1953) § 1208.61 as amended by 1957 Laws Ch. 452; Colo. Rev. 
Stat. Ann. (1958) § 5-5-4(3) ; Maine Rev. Stat. (1954) C. 178 § 62; Md. Ann. Code 
(1951) § 1A-24; Mass. Ann. Laws (1956) C. 255, § 31E; Mich. Comp. Laws (1948) 
§ 570.303; Mont. Rev. Codes (1947) § 1-813; N. H. Rev. Stat. Ann. (1952) § 2A- 
44-2; N. Y. Consol. Stat. (1940) Lien Law § 184; 3 Okl. Stat. Ann. (1941) § 65.6; 
Tenn. Acts (1957) Ch.. 374 § 7(e) (3); Wyo. Sess. Law (1957) Ch. 215. 

28 See e.g. Cal. Code Civil Proc. (1953) § 1208.62. 

29 In Ross v. Spaniol, 122 Or. 424, 251 P. 900 (1927), employees of the contract- 
ing repairman were denied a lien, the court saying at 430: “. .. the work for which 
the lien was claimed was not done at the request of the owners, but at the request 
of Woodruff, their employer. There was no privity of contract such as was required 
at common law between the owners and said employees. .. .” A dissenting opinion 
in the case was filed, making a broader interpretation of the statute under which 
the plaintiffs made their claim. 

30 Modern Air Transport, Inc. v. Pacific Airmotive Corp., (N.J. Super. 1952) 
90 A. (2d) 108. The court was called upon to interpret the scope of a statute giving 
the repairman of the aircraft a lien. The court stated, at 109: “It is clear that no 
lien is given for repairing a piece of machinery which may have been part of an 
aircraft, or may become such a part, or is suitable for such use. No lien is given 
for repairing an aircraft part.” 

31 Jones v. Bodkin, 172 Okla. 38, 44 P. (2d) 38 (1935). 

32 See e.g. Ala. Code Ann. (1940) Tit. 4, § 29; Colo. Rev. Stat. Ann. (1953) § 
_ (3). Most of the statutes cited in note 27 supra grant the same lien for aircraft 
storage. 

33 See Brown, Personal Property (2nd ed.) § 108 (1936). The reason com- 
monly advanced for such a result is that an owner’s right to remove his chattel at 
will negates the possessory aspect of the common law lien. 

34 A typical statute is Ore. Rev. Stat. (1953) § 87.085. 
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SECURITY TRANSACTIONS AND SALES 


With this preliminary view of the possible liens which may be 
asserted against an aircraft, we are now in a position to discuss priority 
relationships among these charges. As is to be expected, the greatest 
number of statutes and decisions deal with the seniority between 
sellers or holders of security interests on the one hand, and subsequent 
lien claimants on the other. It is to this particular contest that the 
present section is devoted. 

1. In general. By far the most significant and comprehensive single 
piece of legislation enacted to cope with aircraft lien priority and 
notice problems is the federal recordation statute, first passed by Con- 
gress in 1938 as section 503 of the Civil Aeronautics Act.*® Until that 
time, considerable uncertainty and confusion had been created by the 
heterogeneous state recording acts, particularly in cases where an air- 
craft, upon which a security interest had been recorded in one state, 
was flown to another state for repairs, storage, or maintenance. Many 
of the statutes provided that proper recordation of a security interest 
was constructive notice of a prior interest in the aircraft, when in fact 
there was no actual notice and the means of discovering prior interests 
were exceedingly difficult and unreliable.?* The problem was accent- 
uated by the extreme facility with which an aircraft could be flown 
from the state of recordation to one far removed therefrom. 

Congress’ partial solution was to require, for effective notice to 
subsequent potential lienors, central recordation of aircraft title and 
security interests with the Civil Aeronautics Authority in Washington. 
After authorizing the C.A.A. to set up such a system, the provision 
stated: 

“(c) No conveyance the recording of which is provided for... 

shall be valid in respect of such aircraft .. . against any person 

other than the person by whom the conveyance or other instrument 

is made or given, his heir or devisee, or any persons having actual 


notice thereof, until such conveyance or other instrument is filed 
for recordation in the office of the Administrator.”’37 


Upon compliance with the recordation requirement, further recorda- 
tion with another agency or governmental unit was unnecessary for 
validity.** The state recording acts, therefore, were tacitly superseded. 

After ten years of successful operation of the new central recorda- 
tion system for aircraft interests, Congress amended the provision to 
permit similar notice of liens in aircraft engines and spare parts.* 
This amendment further broadened the airlines’ credit position, plac- 





35 Note 16 supra. 

36 See Note, 48 Col. L. Rev. 1248 (1948). 

37 Note 16 supra, § 523(c). 

~ 38 [bid., § 523(d): “... each conveyance or other instrument recorded by means 

of or under the system provided for ... shall from the time of filing be valid as to 
all persons without further or other recordation. .. .” 

389 See 62 Stat. 494 (1948). For the regulations presently in force under the 
statute, see 20 F.R. 301 (1955), 14 C.F.R. Part 503; 20 F.R. 3302 (1955), 14 C.F.R. 
Part 504; 20 F.R. 4321 (1955), 14 C.F.R. Part 505. 
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ing them in a better position to borrow against their substantial in- 
vestments in stand-by equipment. As was recently indicated, however, 
the amendment also posed problems with respect to (1) identification 
of recorded spare parts and (2) possibly conflicting priority between 
security interests in the aircraft to which a part might become attached, 
and the lien on the part itself. These are refinements which have yet to 
be judicially considered, although sensible suggestions for their solu- 
tion are already proposed or in operation.*® 

It was immediately apparent that for the central recording system 
to be effective, it would have to extend to all domestic aircraft, includ- 
ing those used solely in intrastate operations. Congress’ power under 
the Commerce clause left no doubt as to the validity of the recordation 
section for interstate aircraft. Shortly following the enactment of the 
provision, however, a decision was handed down in a lower New York 
court, in Aviation Credit Corp. v. Gardner,“ declaring section 503 
unconstitutional to the extent that it required recordation of interests 
in intrastate-operated aircraft. 

This holding passed unchallenged until a similar problem arose 
eight years later in In re Veteran’s Air Express Co.,4* where priority 
between an antecedent federally-recorded mortgage and a subsequent 
repairman’s lien upon an intrastate aircraft was at issue in a reorgani- 
zation proceeding. Observing that the Gardner decision had held sec- 
tion 503 to be unconstitutional in its intrastate application, the New 
Jersey federal district court flatly rejected such a theory. The court 
upheld the statute in its application to intrastate aircraft by analogy 
to earlier Supreme Court decisions recognizing congressional control 
over navigation as a part of commerce. Since, the court said, the 
enunciated test of navigability—‘‘affording channels of communication 
among the States or for commerce with foreign countries’—may be 
logically applied in the case of aircraft navigation as well, then “Con- 
gress has control over navigation in the air. . . . Such navigation con- 
stitutes commerce as surely as does the carriage of passengers and goods , 
by water. .. . The only further comment required is to point out the 





40 Adkins and Billyou, “Developments in Aircraft Equipment Financing,” 13 
The Business Lawyer 199 at 203 et seq. (1958): “It is customary to include in the 
chattel mortgage or conditional sale agreement a comprehensive description of the 
various types of spare parts (at least those of major importance) and to specify as 
locations all the airports served by the air carrier in question and any other depots 
where such spare parts may be kept. So far, it has not been necessary to test in 
litigation the effectiveness of the lien on spare parts perfected by such recordation. 

_ “Where there are mortgages or conditional sale agreements covering different 
aircraft operated by the same carrier, because of the importance of having every- 
thing physically attached to a particular aircraft at the time of default subject 
to the same lien, provision is sometimes made for the interchangeability of liens. 
The effect of such a provision is that the lien of a particular mortgage on any 
particular spare part which becomes attached to an aircraft subject to another 
mortgage will be deferred to the lien of the other mortgage so long as the spare 
part remains so attached. Such a provision is probably operative under a chattel 
mortgage but raises question under conditional sale agreements since the conditional 
sale vendor probably is not a vendor of all the spare parts which became attached 
to his aircraft.” 

41174 Misc. 798, 22 N.Y.S. (2d) 37 (1940). 

42 (D.C. N.J. 1948) 76 F. Supp. 684. 
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incontestible conclusion that Congress has the full power to control 
all aviation activity, since there is no section of the navigable circum- 
ambient atmosphere of the United States which is not a part of ‘a 
continuous channel for commerce among the states or with foreign 
countries.’ ’’** The court also hinted at a second ground for extension 
of the federal recordation system to intrastate aircraft—one which is 
finding increasing sympathy in the Supreme Court: “Unquestionably, 
attempted restriction of Federal rights by over-clamorous and undue 
insistence on States rights add nothing to the importance of the State, 
and by hampering the Activities of the National Government destroy 
the effectiveness of its operation in the matters which concern all of 
the people.’’** Thus the court invoked the argument of United States v. 

~ Darby Lumber Co.,* that in some instances it may well be necessary 
to regulate purely intrastate commerce in order to insure the effective 
operation of an interstate program. 

Although the reasoning of the court has been subjected to con- 
siderable criticism among the commentators,*® the result of the case 
on the constitutional issue has not been challenged, and indeed has 
been approved by courts subsequently having occasion to decide the 
same question.*7 When one considers the mobility and transitory status 
of the modern aircraft, the necessity for inclusion of all civil aircraft 
in the central recordation system is readily apparent. It is submitted, 
therefore, that the constitutional determination of In re Veteran’s Air 
Express Co. is correct and would be upheld by the Supreme Court on 
principles analogous to those suggested in the Darby decision. 

2. Meaning of Section 503. Accepting the constitutional validity 
of the section, we are then faced with the more important question— 
what priority in right is obtained by a security holder through federal 
recordation? Clearly it is not axiomatic that recordation assures priority 
as to subsequent lienors, and the statutory language cannot be con- 
strued in such a way as to leave the matter free from doubt. The statute 
merely provides that conveyances or other instruments filed for re- 
cordation “shall be valid as to all persons. .. .”” It does not speak in 
positive terms of priority, as does for instance the Ship Mortgage Act 
of 1920 discussed above. 

Again it was Aviation Credit Corp. v. Gardner which first inter- 
preted the meaning of section 503. In that case, the issue presented 
involved the respective rank of an antecedent federally-recorded mort- 





43 Tbid., at 690. 

44 Thid. 

45 “The power of Congress over interstate commerce is not confined to the regu- 
lation of commerce among the states. It extends to those activities intrastate which 
so affect interstate commerce or the exercise of the power of Congress over it as to 
make regulation of them appropriate means to the attainment of a legitimate end, 
the exercise of the granted power of Congress to regulate interstate commerce.” 
United States v. Darby Lumber Co., 312 U.S. 100 at 118 (1941). Cf. United States 
v. Appalachian Electric Power Co., 311 U.S. 377 (1940). 

+48 See Note, 48 Col. L. Rev. 1248 (1948); Note, 10 U. Pitts. L. Rev. 79 at 80 
et seq. (1948). 

-47 Blalock v. Brown, 78 Ga. App. 537, 51 S.E. (2d) 610 (1949); Dawson v. 
General Discount Corp., 82 Ga. App. 29, 60 S.E. (2d) 653 (1950). 
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gage on an intrastate aircraft, and the lien of a judgment creditor of 
the mortgagor seeking to levy upon the aircraft. The court held that 
failure by the mortgagee to record his interest in accordance with state 
lien laws barred him from claiming priority by virtue of constructive 
notice, and rendered judgment for the levying creditor. 

It remained for the Veteran’s Air Express court to challenge the 
validity of this conclusion. Faced with the competing claims of a 
mortgagee whose lien had been federally recorded, and a subsequent 
lienor for repairs upon an intrastate aircraft, the court found that the 
lien of the mortgagee was senior. In so holding, it rejected the repair- 
man’s assertion of priority based upon common law principles and the 
local statutes, stating that since the federal recordation act extends to 
intrastate aircraft, the lien claimed thereunder was senior to any claim 
established by state law affecting the same object. Significant to this “ 
holding, however, is the fact that the mortgagee here in the case was 
the United States government. The court appeared to place considerable 
emphasis*® upon its conception of the high position of government 
liens and indeed, to the extent that the mortgagee is a federal agency, 
equated passage of the recordation statute with establishment of prior- 
ity for the recording party. 

While the court is undoubtedly correct that Congress may establish 
the priority of its liens with respect to liens asserted by private indi- , 
viduals under state statutes or by virtue of common law, one may 
seriously question whether it intended to do so in this instance. The 
purpose of the statute was reportedly to eliminate confusion engen- |, 
dered by a multitude of state recording systems by providing a single 
basis for constructive notice,*® not to establish the priority of a recorded 
security interest over all subsequent claims. The only situation in 
which priority appears to be determined by operation of the statute is 
where the security holder has failed to record his interest. Such failure | 
invalidates the conveyance as to innocent third persons.5° But recorda- | 
tion itself merely validates; it does not grant priority. Certainly there ~ | 
is much respectable authority in this country preferring the lien of the 
artisan to that of the antecedent holder of a recorded security, either 
on a theory of implied consent or agency.*! There is no indication that 
Congress intended to overrule such authority by passing section 503. 

The only other federal court to consider a similar problem with 
respect to section 503 failed to demonstrate the confidence, indicated 


\ 





i 
| 
t 
| 
| 





48 “Since, then, this court is of the opinion that the regulatory provisions of 
recordation in accordance with the Civil Aeronautics Act is within the scope of 
proper application of Federal law in a field of Federal competence, the lien claimed 
by the United States of America is senior to any claim established under a State 
law affecting the same object. No condition or requirement, inconsistent with the 
expressed will of Congress in matters such as this over which it has constitutional 
authority may be established by any state in derogation of the rights and interests 
of the United States. ...” In re Veteran’s Air Express Co., (D.C. N.J. 1948) 76 F. 
Supp. 684 at 691. 

49 Hearings before Committee on Interstate and Foreign Commerce on H.R. ” 
9738, 75th Cong., 3rd Sess., p. 405 (1938). 

50 Note 16 supra, §§ 523(c), 523(d). 

51 Brown, Personal Property (2nd ed.) § 112 (1986). 
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in Veteran’s Air Express Co., that federal recordation provided priority. 
In United States v. United Aircraft Corp.,°* a case arising before the 
aegis of the section was extended to aircraft engines, the court was 
called upon to determine priority between a federally-recorded mort- 
gage asserted by the United States, and a subsequent lien for repairs 
to aircraft engines. The court dodged the central priority issue of the 
Veteran’s case by holding that the mortgage insufficiently described 
the engines to provide fair notice to subsequent potential lienors and 
was therefore void as to third parties, under the mandate of the federal 
statute.®> The repairman was thus preferred, not because the court 
found him prior in right to the recording mortgagee, but because the 
mortgage itself was no basis upon which to assert a valid lien. The 
court explicitly stated that it did not reach the question of whether 
an artificer’s lien can take precedence over a valid government lien, 
but in dicta did remark that there appeared to be no crippling danger 
to the United States as holder of security for a debt, in applying the 
same rules of priority as are applied to the ordinary citizen. This lan- 
guage would appear to take specific exception to the reasoning of the 
Veteran’s case that preference for a lien created under state law would 
constitute interference with federal lien supremacy. The United Air- 
craft decision by no means rejected the idea that an artificer’s lien may 
take precedence over an antecedent properly-recorded mortgage, saying 
“it may well have been the intent of the contracting parties to the 
mortgage that an artisan’s lien should have priority over the rights of 
mortgagee.’’54 

3. Priority of the security interest. If we then accept the apparent 
thesis of the United Aircraft decision that the federal recordation 
statute does not purport to affect or change existing priority doctrines 
by its terms, our next question must necessarily be: Which is senior, 
a recorded mortgage or a subsequent lien upon the aircraft? As one 
may surmise, the decisions on this point are by no means uniform, and 
perhaps the best answer that can be given is that seniority will depend 
upon the nature of the subsequent claim asserted. 

a. As against the debtor himself. Whether it is recorded or not, the 
security transaction instrument, if contractually valid, binds the pur- 
chaser or borrower, his assigns and devisees, and persons with actual 
notice of the transaction.® It has been specifically held under section 
503 that failure to record does not void a conveyance as between 
buyer and seller.°® To this extent, perhaps, the statute does affect 
“priority” in a loose sense. 

b. As against subsequent purchasers. It is relatively clear that where 





52 (D.C. Conn. 1948) 80 F. Supp. 52. Noted, 24 Notre Dame Lawyer 435 (1949). 

53 The court felt that the description in the mortgage of the aircraft did not 
sufficiently identify the engine upon which the work was done. 

54 United States v. United Aircraft Corp., (D.C. Conn. 1948) 80 F. Supp. 52 


at 55. 
55 Failure to record does not invalidate the transaction under Section 503 as 


against these persons. Note 16 supra. 
56 Bishop v. R. S. Evans East Point, Inc., 80 Ga. App. 324, 56 S.E. (2d) 134 


(1949). 
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the right asserted by the subsequent claimant is that of title based 
upon a sale from the original borrower or mortgagor, a mortgagee who 
has retained title and who has caused the conveyance to be properly 
recorded with the C.A.A. will prevail, although there is no actual 
notice of outstanding title to the subsequent purchaser. In Dawson v. 
General Discount Corp.,®" the court stated that defendant, “before 
purchasing, had the opportunity to ascertain the paramount outstand- 
ing title by checking the records of the Civil Aeronautics Authority. 
This being so, his title to the aircraft was inferior to that of plain- 
tiff... .” That a similar result would have been reached had the first 
security-holder’s interest been merely in the nature of a lien rather 
than title itself, there should be no doubt. A mere purchaser from the 
borrower, it would appear, has a clear duty to search title of his vendor 
or be subordinated to previously recorded interests in the aircraft.*8 
Such a result is a clear expression of the basic common law priority 
rule that between conflicting titles based upon transfer from the same 
source, qui prior est tempore potior est jure: stated otherwise, no-one 
can transfer a greater right than he himself has.5® 

When, on the other hand, the first purchaser or security-holder 

. neglects to record his interest, the common law rule is forgotten and 
his interest is declared by section 503 invalid against all but the bor- 
rower, his successors, and persons with actual notice of the transaction. 
Thus in Blalock v. Brown, where there was no showing that the 
second purchaser had actual notice of the previous but unrecorded 
sale, the court held that the claim of the second purchaser was to be 

, preferred under the federal recordation statutory provisions. 

c. As against subsequent attaching creditors. When the subsequent 
claimant is merely an attaching creditor, but the security holder has 
neglected to record his interest, the common law rule is again disre- 
garded. Thus in Wilson v. Barnes,®' in which the purchaser of ten 
aircraft failed to have the sale instrument recorded and the goods were 
then attached by a creditor of the vendor having no actual notice of 
the sale, the court held that absence of constructive notice of the pre- 
vious interest prevented the purchaser from asserting better title. 
Contra, however, is Marshall v. Anderson,®? where the court held that 
failure of the first purchaser to have his title recorded would not bar 
him from asserting his title against a subsequent creditor attaching 
the aircraft for a debt owing from the original vendor based on an 
independent transaction. The court noted that there was no showing 
that the attaching creditor was defrauded or misled by the omission 





57 82 Ga. App. 29, 60 S.E. (2d) 653 (1950). 
ow Mortgages, § 670 (1914); Jones, Chattel Mortgages, § 236 et seq. 

59 See excellent discussion of basic common-law priority doctrines in Durfee, 
Cases on Security (8rd ed.) 248 et seq. (1934). 

* 6078 Ga. App. 537, 51 S.E. (2d) 610 (1949). See also United States v. All- 

American Airways, Inc., (9 Cir. 1950) 180 F. (2d) 592. 

61 359 Mo. 352, 221 S.W.(2d) 731 (1949). 

62 169 Kan. 534, 220 P. (2d) 187 (1950). 
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to record, since he did not rely on the federal records. Finding that at 
least equitable title was in the purchaser, the court stated that it would 
not seem fair or logical to prefer the attaching creditor, who according 
to the common law doctrine could acquire no greater right in the 
property seized than his debtor. 

It is submitted that the Wilson result is to be preferred as giving 
effect to the express wording of the federal recordation statute, ‘‘no 
conveyance shall be valid . . . until such conveyance . . . is filed for 
recordation in the office of the Administrator.”®* It is difficult to see 
how the Marshall court could construe such language to prefer the 
purchaser who has failed to record. An exception to the mandate of 
the statute is made only when the party asserting invalidity of pur- 
chaser’s title is borrower himself, his heirs or devisees, or a person with 
actual notice of the transaction.** An attaching creditor is normally 
none of these. 

The value of a central recording system is in its reliability: if an 
instrument is recorded there, the whole world is deemed to have con- 
structive notice thereof; if it is not, then no title exists. Actual reliance 
by a subsequent attaching creditor is not made by the statute a pre- 
requisite to assertion of “priority,” and should not be demanded by 
the courts. 

d. As against subsequent repairmen. Where the subsequent claim 
is based upon a lien for repairs, the decisions are less clear. The only 
decision besides In re Veteran’s Air Express to rule upon the point 
directly since passage of the federal recordation statute is Anderson v. 
Triair Associates, Inc. in a lower Wisconsin court. There, despite the 
fact that the mortgage had been filed with the Civil Aeronautics 
Authority, the court held that a repairman was not required to inquire 
concerning the existence of a mortgage filed or recorded with the 
C.A.A. under section 503, or filed in a county in another state. To the 
contrary, “one making repairs and thereby preserving the value of 
personal property from disintegration or destruction is upon principle 
entitled to priority over any other lien which is not actually known to 
the mechanic making the repairs or for which he is not charged with 
knowledge constructively under the statutes of the state.”°* The court 
felt that it was inequitable to charge repairmen, often making repairs 
under emergency conditions and materially enhancing the value of the 
property, with constructive notice of mortgages filed perhaps long 
distances from where the repairs are made. A similar result was reached 
prior to the passage of a federal recordation system in Boise Flying 
Service v. General Motors Acceptance Corp.,®* where the antecedent 
mortgage was recorded in a state other than the one in which the 
repairs were made. 





63 Note 16 supra. 

64 Ibid. 

65 (C.C. Wis. 1947) 149 U.S. Av. Rep. 440. 

66 Tbid., at 448. 

67 Boise Flying Service v. G.M.A.C., 56 Ida. 5, 36 P. (2d) 813 (1934). 
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In another pre-1938 decision, Atlas Securities Co. v. Ramsey,®* 
however, preference was given to the antecedent security holder despite 
the fact that he had failed to register his instrument under the old 
non-exclusive federal registration system. Such an omission today 
would no doubt have been fatal to his interest, and the subsequent 
repairman would have obtained priority in any event, since section 
503 purports to affect priority to the extent of invalidating instru- 
ments not properly recorded. But the decision is significant in that it 
places emphasis upon the notice-giving aspect of a central recordation 
system as a basis for priority. The court, in preferring the non-record- 
ing security holder, appeared to rely strongly on the failure of the 
repairman to search the records. A legitimate inference from the de- 
cision is that if a diligent search by the repairman had not disclosed 
the earlier interest, he would have been successful in obtaining first 
priority. Such emphasis upon the notice aspect of recordation, together 
with the court’s preference from the antecedent security-holder where 
both parties may be said to have been remiss, leads one to believe that 
the Atlas judges today would be willing to grant seniority to the 
antecedent holder in any event, once he filed his interest for record 
with the federal government. This, of course, is a result akin to that 
in In re Veteran’s Air Express, although the reasoning of the two courts 
cannot be said to be similar. Together, however, the two decisions may 
be said to represent the view that the antecedent security-holder is to 
be preferred if his lien has been properly recorded, contrasting the 
cpposite tendency in the Anderson and Boise cases above. 

Aside from this case law on the subject, one finds a limited amount 
of legislation dealing with the contest between antecedent security 
interests and subsequent liens. While there can be little question that 
the states recognize federal pre-emption of the aircraft recordation 
field, a number of states have not interpreted section 503 as preventing 
them from continuing to declare priority with respect to liens arising 
upon aircraft within the state. Still in force in Alabama is a statute 
granting first priority to liens of municipal airports for supplies, re- 
pairs, and storage—with an exception in favor of local tax liens.®® 
Maine allows a repairman’s lien “which takes precedence of all other 
claims and incumbrances on said . . . aircraft . . . not made to secure a 
similar lien. . . .”7° In Maryland, on the other hand, the importance 
of federal recordation has been recognized. With reference to mate- 
rialmen’s liens, the Maryland statutes provide: “‘said lien shall be 
subordinate only to the holder of a bill of sale, contract of conditional 
sale, conveyance, mortgage, or assignment of mortgage for or on the 
aircraft .. . which has been executed and recorded with the Adminis- 
trator of Civil Aeronautics. . . .”"! Michigan grants similar priority 
to the security holder upon payment to the repairman of up to $400.00, 





68 262 Ill. App. 559 (1931). 

69 Ala. Code Ann. (1940) Tit. 4, § 29. 
70 Maine Rev. Stat. (1954) C. 178, § 62. 
71 Md. Code Ann. (1951) § 1A-24. 
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which amount may then be added to the amount of the security-holder’s 
lien.7? In New Jersey, which undoubtedly boasts the most comprehen- 
sive statutory scheme governing aircraft liens, a repairman’s lien in- 
curred at the request of the owner, his representative, agent, or lessee, 
is “superior to all other liens, except liens for taxes, and the operator 
of such aircraft shall be deemed the agent of any owner, mortgagee, 
conditional vendor, or other lienor thereof for the creation of such 
superior lien.’’"* To these statutes, which expressly deal with aircraft, 
may be added a multitude of statutes in which priority is granted to 
one party or the other without specific reference to the aircraft,"* and 
upon construction of which a court could be expected to extend its 
operation to aircraft if asked to do so. 

Where the subsequent claimant is a repairman, then, one is faced 
with a confusing conflict in the decisions and the statutes. This is by 
no means a novel situation: the argument concerning the opposing 
seniority of the mortgagee or conditional vendor, on the one hand, 
and the repairman on the other, has been raging for many years. 
The inconsistency of the results in the cases may be laid no doubt to 
the fact that potentially, there are innumerable variables which may 
come into play. Is the security-holder a conditional vendor who has 
retained legal title, or is he merely a mortgagee with, in some juris- 
dictions,** only a lien on the aircraft? Upon what basis does the repair- 
man assert his claim—by virtue of common law or under a statute? 
Has either party been guilty of laches or neglect? Was the security 
instrument recorded? Was it sufficiently definite in its description? 
Has there been an opportunity for actual notice? These factors, among 
others, are both legal and equitable in nature, and because they are so 
numerous, accurate prediction of what a court will do in a given situa- 
tion will never be possible without specific statutory mandate. 

A solution to the problem has been suggested by Professor Brown, 
who has written: 


“Might it not be better to recognize openly that the claim of the 
subsequent mechanic or serviceman is not based on authority from 
the mortgagee or vendor at all, but on quasi-contractual principles. 
The subsequent claimant should be permitted to recover from the 
prior mortgagee or conditional vendor for the reasonable value 
contributed to the chattel in question by the former’s services. In 
such an event, of course, his lien would not necessarily be for the 
price at which he had contracted, but only to the extent that the 
mortgagee has benefited as a result of his services.”’*7 
This suggestion has received occasional approval by the commentators, 
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73 N. J. Stat. Ann. (1952) § 2A:44-2. 

74The most recent compilation of states in which decisions have turned on 
express statutory preference appears in annotations, 36 A.L.R. (2d) 198 and 36 
A.L.R. (2d) 229 (1954). 

75 See Brown, Personal Property (2nd ed.) § 112 (1936). 

76 See Glenn, Fraudulent Conveyances and Preferences, §§ 497-499 (1940). 

77 Brown, Personal Property (2nd ed.) § 112 (1936). 
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and has been adopted in modified form as to aircraft in at least one 
state.”8 

An additional possibility for solving the conflict is found in the 
federal recordation statute itself. Section 503 (g) authorizes the Civil 
Aeronautics Authority to provide by regulation for endorsement, upon 
certificates of registration or aircraft safety certificates, of information 
with respect to the ownership of the aircraft for which the certificate is 
issued and of other information affecting title to the aircraft.” The 
Civil Aeronautics Authority has not enacted regulations to place this 
scheme in effect, although it is reported that most aircraft security in- 
struments “specifically require that notice of the existence of a security 
interest be displayed in the aircraft, generally in close proximity to the 
certificate of airworthiness, and frequently require that engines and 
other important spare parts be appropriately marked.’*®° Such a re- 
quirement, if put into the form of a regulation, would make disclaimer 
of actual notice by repairmen considerably more difficult. On the 
present piecemeal basis, however, it is to be seriously questioned 
whether the repairman can be said to owe a duty to check for such 
notice upon each aircraft he services. In large-scale airline operation, 
there is no doubt that such a system is effective; the smaller repairman, 
however, has considerably less assurance that the title certificate dis- 
played is either up to date or valid in its inception. The possibility 
of forged certificates, particularly in the latter situation, poses a con- 
tinual threat to the efficacy of this system of notice. 

Although any suggested solution a fortiori belies the sympathies 
of its author, the writer feels sufficiently compelled by the repairman’s 
equities to pose an alternative recommendation. That a central recorda- 
tion system has provided a more efficient and trustworthy means of 
determining aircraft ownership, few will doubt. But the constructive 
notice provided by C.A.A. records in Washington, while of considerable 
assistance to the larger corporate repair facility, is of little real value 
to the hangar-keeper in Grand Forks, North Dakota. Called on to 
furnish repairs to a small plane enroute from Minnesota to Oregon, 
the Grand Forks repairman has three alternatives: (1) insist on a cash 
transaction; (2) refuse to commence repairs until C.A.A. records 
have been checked; or (3) take his chances. None is really attractive 
to the entrepreneur in every case. Mortgagee or conditional vendor, 
on the other hand, is fully aware that his security is in a highly mobile 
instrument of transportation which may need frequent repairs and 
servicing. 

With considerations such as these in mind, it is perhaps possible 
to suggest an effective solution to the competing interests of the 
claimants. Such a solution is found in the applicable provision of the 





78 Note 72 supra. 
79 52 Stat. 1006 (1938); 49 U.S.C.A. 523(g) as amended 62 Stat. 494 (1948). 
80 Adkins and Billyou, “Developments in Commercial Aircraft Equipment 
Financing,” 13 The Business Lawyer 199 at 205 et seq. (1958). 
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Uniform Commercial Code, which appears perfectly tailored for the 
aircraft priority problem: 


“When a person in the ordinary course of his business furnishes 
services or materials with respect to goods subject to a security 
interest, a lien given by statute or rule of law for such materials 
or services takes priority over a perfected security interest unless 
the lien is statutory and the statute expressly provides otherwise.’’®! 


The author suggests that section 503 be amended by (1) the deletion 
of sub-division (g) ®? as it presently stands; and (2) the substitution 
therefor of the quoted provision of the Uniform Commercial Code. 

This recommended change, it should be noted, assures a uniform 
national rule to the extent that a repairman asserts a common law lien 
—his interest is prior to the holder of the security instrument. If a state 
should desire to alter the rule, it could do so merely by setting up the 
statutory basis upon which a repairman could acquire a lien in that 
state, and prescribing the priority of that lien in relation to antecedent 
security interests. The repairman, assured that he has priority under 
the federal law, need only familiarize himself with the aberrations of 
his own state’s legislation. The mortgagee or vendor, aware that his 
interest is normally to be considered junior to that of subsequent 
artisans, will at the time of the original transaction with the borrower, 
take such steps as he deems necessary to require adequate collateral 
security. It may be that in any given instance, legislation of the state 
in which repairs are made will give preference to the antecedent 
security-holder’s claim. If this is the case, then he is that much better 
off. It may even be that a state will have adopted the compromise 
solution suggested by Brown, so that the repairman will only be pre- 
ferred to the extent of the amount by which he has benefitted the 
security-holder by enhancing the aircraft. From the security-holder’s 
point of view, this is still better than the junior status for which he is 
theoretically prepared. 

The argument may no doubt be raised that such a system would 
tend to discourage borrowing. There is little question that this is true, 
but the author submits that the advantages accruing through certainty 
of priority outweigh the possible deleterious effect that the change 
would have upon aircraft financing. 

In summary, the recommended provision gives preference to the 
party less equipped to be certain of his security, in all cases where the 
local statute does not declare otherwise. It defers to state power where 
the state chooses to exercise it. Most important, perhaps, it encourages 
the free flow of commerce through the assistance that it gives the re- 





81 Uniform Commercial Code, § 9-810 (1952). Cf. Security Restatement § 76 
(1941): “Subject to the provisions of recording statutes, where a lien exists in 
consequence of the bailment of a mortgaged chattel or of a chattel held under a 
conditional sales contract, the interest of the mortgagor is prior to that of any 
lienor except a hotelkeeper ...a landlord ... or a connecting carrier . .. unless 
words or circumstances justify the inference that the mortgagee or conditional 
vendor has consented to subordinate his interest.” 


82 Note 79 supra. 
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pairman, where otherwise he might be reluctant to return an aircraft 
to operating condition. 

e. As against other claimants. In contrast to the relatively large 
number of cases involving competing claims of repairmen and anteced- 
ent security-holders, there is scant judicial pronouncement upon the 
priority between the latter and claimants basing their liens on other 
transactions. All that has been said of the repairman would appear to 
have equal application to subsequent contract suppliers of shelter and 
goods to the aircraft. Many of the state statutes awarding a lien to the 
aircraft repairman do the same for the hangar-keeper.** As to other 
suppliers of services, however, it may be a fine question in each case 
whether the supplier will actually come within the terms of the statute. 

As mentioned previously, Section 504 of the Civil Aeronautics Act, 
passed in 1948, now prevents persons injured by the tortious conduct 
of an aircraft operator from asserting their claims against those holding 
a security interest in the aircraft, unless the latter are responsible for 
the conduct.** State statutes not expressly declaring this exception to 
their “ground damage” statutes must be read with this in mind. 

In United States v. Batre,® decided in 1934, the court held that the 
lien of the antecedent mortgagee was inferior to a subsequent penalty 
lien of the government for violation of the immigration laws. The 
court remarked that 


“.. if a lien created by a chattel mortgage is held superior to this 
penalty lien, those so disposed can always evade it by mortgaging 
the airplane up to or beyond its actual value, with the result that 
the government would never collect the penalty and the law would 
be without force. .. . An inspection of the act and the regulations 
pursuant thereto further indicates that revenue alone is not the 
sole purpose of the law. A firm hold upon the immigration, narcotic 
drug trade, and protection to the public health is also contemplated.” 


It has been remarked that the result reached here is that which obtains 
under the general admiralty laws in similar cases.8° There is consider- 
able question as to the accuracy of such a statement. Indeed, in The 
Melissa Trask,8* a government penalty claim was held inferior to the 
interest of a preferred ship mortgage. Authority that the penalty lien 
is senior is not to be found in the recent cases.® 

As to government tax liens, however, the case may be different. In 
The Melissa Trask, such a lien was held superior to the preferred 
mortgage, because of the fundamental “‘policy of the government to 
insist on priority for taxes.”®® The holding of the court as to taxes has 





83 Notes 27 and 32 supra. 

84 Note 22 supra. 

85 (9 Cir. 19384) 69 F. (2d) 673. 

86 Note, 5 J.A.L. 495 (1934). 

87 (D.C. Mass. 1923) 285 F. 781. See also Fridlund, “Federal Taxes and Pre- 
ferred Ship Mortgages,” 38 Harv. L. Rev. 1060 et seq. (1925). 

88 The Thomaston, (D.C. Md. 1928) 26 F. (2d) 279; The Antigostine, 22 U.S. 
409 (1824). Cf. The Mariam, (9 Cir. 1938) 66 F. (2d) 899. 
89 The Melissa Trask (D.C. Mass. 1923) 285 F. 781 at 783. 
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been criticized severely,®® and three more recent cases®! have held that 
a tax claim of the United States is outranked even if it antedates a 
maritime lien for supplies. Indeed, it has been suggested by excellent 
authority that if government liens are to be permitted to upset an 
already established system of maritime lien priority, the step should 
be taken by Congress and not the courts.* 

While, then, there is little precedent from the admiralty courts that 
government liens are to be preferred over the mortgage, there is some 
logic in the Batre argument that postponement of the penalty lien 
would defeat the policy of the statute. To a limited extent this is no 
doubt true, but this argument ignores the facts that (1) it is not-——~ 
normally the holder of the security who has violated federal regula- 
tions; and (2) the civil penalty may be satisfied out of other property 
of the offending party as well as the aircraft.°? Thus there appears little 
justification for subordination of the security-holder to the government 
penalty claim, when in fact the government has an alternative for 
enforcement against the party actually responsible. 

As to federal tax lien priority, no decision has as yet appeared 
involving a tax lien as against an antecedent mortgage upon an air- 
craft. Section 3466 of the Revised Statutes** may give some hint as to 
government policy on this point—it provides that debts owed by the 
federal government by an insolvent person shall take first priority. The 
Supreme Court, however, has indicated that a “specific and perfected” 
lien will nevertheless take precedence, and thus far the government 


has conceded that a perfected security instrument will qualify as prior.” 
This concession has never been put to a judicial test. 

It is suggested that the government lien for taxes should be given 
the same priority position as to aircraft as the government penalty lien. 
The holder of the security, presuming that he has properly recorded 
his interest, should not be burdened with the financial misdeeds of 








90 See Gilmore and Black, The Law of Admiralty 622-624 (1957). See also 35 
Yale L. J. 876 (1926). 

91 The River Queen, (E.D. Va. 1925) 8 F. (2d) 426; The J. R. Hardee, (S.D. 
Tex. 1952) 107 F. Supp. 379; Abraham H., (1 Cir. 1957) 247 F. (2d) 209. The last 
case, at 212, states: “Throughout the long history of the general maritime law, 
maritime liens have uniformly been given preference over secured non-maritime 
claims of other kinds, both prior and subsequent. The theoretical basis for the 
primacy of maritime claims is that they ‘attach to the vessel itself as an instrument 
of commerce,’ while other claims are derived only through the owner. Accordingly, 
maritime liens have taken priority over claims of the United States when the vessel 
has been forfeited to the government.” 

92 Gilmore and Black, The Law of Admiralty, 624 (1957), cited with approval 
in Abraham H. (1 Cir. 1957) 247 F. (2d) 209. Cf. United States v. All-American 
Airways, Inc., (9 Cir. 1950) 180 F. (2d) 592 in which a federal tax lien upon an 
aircraft, recorded in Washington State, was held not enforceable against the air- 
craft in possession of a bona fide purchaser without notice in California. 

93 §2 Stat. 1017 (1938) ; 49 U.S.C.A. § 623(b) ; 66 Stat. 203 (1952), 8 U.S.C.A. 
§ 1229. Violations of safety regulations are also punishable by criminal action. See 
52 Stat. 1015 (1938) ; 49 U.S.C.A. § 622(h). 

94 Rev. Stat. § 3466 (1875) ; 31 U.S.C.A. § 191. The discussion in this paper of 
government tax lien priority is drawn substantially from the most recent compre- 
hensive article upon the subject. Kennedy, “The Relative Priority of the Federal 
Government: The Pernicious Career of the Inchoate and General Lien,” 63 Yale 
L. J. 905 (1954). 

95 Gilmore and Black, The Law of Admiralty § 9-73 (1957). 
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his debtor which, in contrast with the possibility of potential repairs 
to the aircraft, he has no reason to anticipate. The government still 
has available to it the criminal sanction®* and the possibility of levy 
upon other property of the delinquent taxpayer. Congress has not 
suggested priority for the tax lien beyond the case involving an insol- 
vent person—until it does so, reason should dictate a junior status for 
the government lien as against an antecedent security interest. 


OTHER COMPETING CLAIMANTS 


While it is not feasible to discuss suggested priorities for every 
possible further situation in which two claimants have asserted com- 
peting liens, it is possible to review the remaining decisions and statutes 
affecting aircraft lien priorities which have appeared thus far. 

One of the earliest, and perhaps the most interesting, of the de- 
cisions is U. S. v. Curtiss-Robin Airplane NC-75—H," where liens 
accrued in the following time sequence: government penalty lien for 
operating the aircraft without a license, lien for aircraft storage, and 
finally, lien for labor and material supplied in repairing the aircraft. 
With a minimum of discussion, and without setting forth its reasons, 
the court held that the claim for storage was superior to the claim for 
repairs and labor, and that both were superior to the government 
penalty lien. All the claims were inferior to the charges for court costs 
—a finding entirely consistent with admiralty and bankruptcy prac- 
tice.°S The junior position assigned the government penalty lien would 
appear to follow the same policy suggested as favoring its junior status 
with respect to the antecedent mortgagee. There was no indication 
that either the storage lienor or the repairman had constructive notice 
of the penalty, and neither appeared to have been at fault in incurring 
it. 

The court’s preference, however, for the storage lien over the re- 
pairman’s lien is more difficult to understand. It appears that the court 
followed the common law time-right maxim in assigning priority be- 
tween the two contract lienors. This does not strictly jibe with the 
court’s fixing of junior status for the penalty claim, which was prior in 
point of time to either of the contract liens, if the court intended to 
pursue the time-right maxim exclusively. At the risk of reading too 
much into the decision, one may suggest that the court followed a 
policy similar to that encountered in the admiralty courts. Occasionally 
the case will arise under maritime law in which strict application of 
priority based on time and priority based on class will bring differing 
results, as where a claim for seaman’s wages from an earlier voyage 
competes with a claim for supplies from a later voyage. By application 
of the inverse-time-right doctrine, the supplyman’s lien is superior. 





96 53 Stat. 440 (1954) ; 26 U.S.C.A. § 3616. 

97 (D.C. Fla. 1932) 1983 U.S. Av. Rep. 164. 

_ See Gilmore and Black, The Law of Admiralty, § 9-61 (1957) and the pri- 
ority provisions of the Bankruptcy Act, 30 Stat. 563 (1898); 11 U.S.C.A. § 104. 
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On the basis of class, however, the wage claim has priority. The ad- 
miralty courts, in these instances, tend to follow the priority system 
dictated by the class of claim, subordinating the time priority system to 
an inferior status.®® This appears to be what the court has done here. 
First assigning priority by class, the court relegated the penalty lien to 
junior position. Then, faced with choosing between two contract 
claims for the senior position, it chose the lien which had accrued the 
first. Because of the apparently deliberate choice exercised between 
time and class priority by the court, the decision may well be one of 
the best indications that class, rather than time, is the important factor 
in determining aircraft lien priority. 

In United States v. One Fairchild Seaplane,’ it was held that a 
repairman furnishing repairs to a seaplane obtained a maritime lien 
which took precedence over an antecedent lien for penalties asserted 
by the federal government. This decision, in its class preference for 
the repairer’s lien over the penalty lien, is consistent with the holding 
in Curtiss-Robin. It was reversed, however, in United States v. North- 
west Air Service, Inc.,°' on the ground that the repairman had not 
acquired a maritime lien and, on the authority of the Batre case, 
because a penalty lien in favor of the United States is paramount to 
ordinary liens of a non-maritime nature. It is suggested that this de- 
cision is incorrect for the same reasons as those set out in the discussion 
of the Batre case. Until Congress dictates otherwise, the better view 
is found in the lower court and Curtiss-Robin opinions. 


SUMMARY AND CONCLUSION 





It is readily apparent from the foregoing discussion that the subject 
of lien priorities in aircraft is attended by as much confusion and un- 
predictability as is the broader subject of priorities in general. The 
courts and legislatures have drawn indiscriminately from common law 
rules, admiralty precedents, and their own notions of equity in fash- 
ioning a set of priority principles for application to security interests 
in aircraft. If a count were taken, one might perhaps find a greater 
tendency to subscribe to common law doctrines of time priority on the 
one hand, and traditional maritime doctrines of class priority — the 
Ship Mortgage Act excepted —on the other. The maritime concept 
that “last in time is prior in right,” fading in importance in the 
admiralty courts themselves, does not appear to have received much 
attention from courts and legislatures called upon to decide lien priori- 
ties in aircraft. The later repairman is preferred in some places, not 
because he sends the aircraft on its way to the advantage of prior 
lienors, but because he has enhanced the value of the plane without 
knowing whether the person with whom he contracts has the title that 





99 See the excellent discussion in Connor, “Maritime Lien Priorities: Cross- 
Currents of Theory,” 54 Mich. L. Rev. 777 at 816 (1956). 

100 (D.C. Wash. 1934) 6 F. Supp. 579. 

101 (9 Cir. 1935) 80 F. (2d) 804. 
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he purports to have. The common law time-right priority concept, 
however, has received only slightly more deference. In the main, con- 
tests have been between different classes of liens, with the time of 
accrual of only subordinate interest. 

Priority by class is obviously unsettled. One treatise suggests that 
the following order of priority should be followed: (1) government 
liens; (2) storage liens; (3) repairmen’s liens; (4) mortgagee or con- 
ditional seller interests.!°? For the reasons already indicated, the author - 
cannot subscribe to the seniority granted the government lien, nor 
does it appear that there is substantial basis for differentiating the 
storage and repair lien. If called upon to suggest a system of priority 
that appears best to represent existing authority, the author would rank 
the liens as follows: (1) court costs; (2) storage, materialmen’s and 
repairmen’s liens; (3) recorded security interests; (4) government tax 
and penalty liens; (5) unrecorded security interests. As between two 
liens of the same class, priority would be determined upon a common 
law time-right basis. Whether this suggested schedule actually repre- 
sents a reconciliation of authority, or only wishful thinking, is a nice 
question. It may perhaps more candidly be said that the authorities 
are presently so few that no accurate picture may be drawn of their 
state and tendency. 

All that remains, then, is the recommendation for revision of Sec- 
tion 503 of the Civil Aeronautics Act, to establish a system of priority 
between the repairman and the antecedent recording security-holder. 
Further definition of this, the most common dispute between aircraft 
claimants, is deemed essential to full implementation of the federal 
recording system. The author feels that the advantages of the suggested 
change outweigh the disadvantages. It is hoped that aviation law prac- 
titioners with considerably greater knowledge of the practical problems 
involved than the author, will find the opportunity to examine this 
suggestion and press or reject it, “as sound consideration dictates. 





102 Dykstra and Dykstra, The Business Law of Aviation 477 (1946). 
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Compiled by J. G. Gazpik in cooperation with Dr. G. F. FitzGERALD 
and Mr. A. M. Lester (ICAO) and Miss S. F. MACBRAYNE. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


ICAO Council—Thirty-Third Session, February-March, 1958 
(a) Problems Related to the Flight of Uncontrolled Balloons 
(b) Rule 57 of the Standing Rules of Procedure of the Assembly 
(c) Safety of Civil Aircraft Flying in the Vicinity of, or Inadvert- 
ently Crossing, International Frontiers 
Route Facilities Charges Conference, Montreal, March 18-April 1, 1958 


II. INTERNATIONAL AIR TRANSPORT ASSOCIATION 
Fifth Meeting of the Facilitation Advisory Group, Lima, January 7-10, 
1958. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


ICAO COUNCIL—THIRTY-THIRD SESSION 
FEBRUARY-MARCH, 1958 


PROBLEMS RELATED TO THE FLIGHT OF UNCONTROLLED BALLOONS 


During 1957, the Council added this item to its work program with a view 
to deciding, early in 1958, whether a study of the general problems of inter- 
est to international civil aviation in connection with the flight of such 
balloons should be carried out and, if so, what aspects it should cover and 
how it should be conducted. During its thirty-third session, the Council 
decided that no further action should be taken on the subject at this time, 
on the understanding that the Secretary General or any Council Representa- 
tive could bring it up again at any time he saw good reason to do so. 


RULE 57! OF THE STANDING RULES OF PROCEDURE OF THE ASSEMBLY 


In response to the Council’s request for advice as to whether Rule 57 of 
the Standing Rules of Procedure of the Assembly, which had been challenged 


1 RULE 57 

(a) The election of Members of Council for each of the categories referred to in 
Rule 56 (a), (b) and (c) of these Rules shall be conducted by secret ballots held 
separately for each category. Each Contracting State for which notice of candi- 
dature is given, as indicated in Rule 55, will be understocd to be available for 
consideration in each of the three categories unless the Chief Delegate of the 
Contracting State notifies the President of the Assembly that the Contracting State 
does not wish to be considered in any specific category. Any Contracting State not 
elected in the first category will automatically be included amongst those to be 
considered in the balloting for the second category. A Contracting State not elected 
in either the first or the second category will automatically be included amongst 
those to be considered in the balloting for the third category. 

(b) Ballot papers shall be prepared by the Secretariat for each ballot and 
distributed in advance of the balloting. These ballot papers shall contain the names 
of all Contracting States which are to be considered for election in a particular 
category and a statement of the maximum number of Contracting States to be 
elected in that particular ballot. A Contracting State may vote for any number of 
candidates up to but not exceeding the number of vacancies to be filled by any 
particular ballot. An affirmative vote shall be indicated by making a cross (X) 
opposite the name of the Contracting State for which the vote is cast. 7 

(c) The Secretary shall record the names of the Contracting States participat- 
ing in each ballot. 

(d) Any ballot paper shall be rejected if the number of affirmative votes 
thereon exceeds the number to be elected in that particular ballot. 
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by Nicaragua at the 1956 Assembly, was in conformity with Article 50? of 
the Convention and, if not, what amendment should be necessary to make it 
so, the Legal Committee of the Organization, meeting in Tokyo (September, 
1957) expressed the opinion that the Rule was in conformity, as it made 
possible the election of a Council whose members met the representation 
requirements set out in the Article, and that any rule limiting the right of 
candidacy in any of the types of representation provided for in Article 50 
would be inconsistent with the Convention. In rendering this advice, the 
Committee stressed, however, that it had confined its consideration to the 
question of law as submitted to it by the Council and had not examined the 
expediency of alternative methods of carrying out Article 50 into effect. 
The Council endorsed the Committee’s opinion late in 1957, but a majority 
of its members felt that this disposed of only the legal question and that 
there were others (including the expediency of alternative methods of carry- 
ing Article 50 into effect) to be considered in a “Study of Rule 57 in relation 
to Article 50,” which was what the Assembly had asked it to make (Resolu- 
tion A10-4) 3 

During its thirty-third session, the Council studied these non-legal aspects 
of the question and prepared a note for circulation to States along with a 
request for States’ comments on the non-legal aspects of the study of Rule 57 
of the Standing Rules of Procedure of the Assembly in relation to Article 50 
of the Convention. 


United Arab Republic 


The Council also had before it the question of the status of the newly 
formed United Arab Republic in relation to the Organization. Having been 
informed that it was the intention of that Republic to send a communication 
advising the Organization that Egypt and Syria had united, constituting a 
single State, the United Arab Republic, and declaring that, consequently, the 
obligations of Egypt and Syria under the Convention on International Civil 
Aviation were binding upon the Arab Republic, the Council decided that, 
upon receipt of the communication mentioned above (this communication 
has since been received), for the matters within the competence of the 





2 Article 50, Convention on International Civil Aviation, Signed at Chicago 
on December 7, 1944 
Composition and election of Council 

(a) The Council shall be a permanent body responsible to the Assembly. It 
shall be composed of twenty-one contracting States elected by the Assembly. An 
election shall be held at the first meeting of the Assembly and thereafter every 
three years, and the members of the Council so elected shall hold office until the 
next following election. 

(b) In electing the members of the Council, the Assembly shall give adequate 
representation to (1) the States of chief importance in air transport; (2) the 
States not otherwise included which make the largest contribution to the provision 
of facilities for international civil air navigation; and (3) the States not otherwise 
included whose designation will insure that all major geographic areas of the world 
are represented on the Council. Any vacancy on the Council shall be filled by the 
Assembly as soon as possible; any contracting State so elected to the Council shall 
hold office for the unexpired portion of its predecessor’s term of office. 

(c) No representative of a contracting State on the Council shall be actively 
associated with the operation of an international air service or financially inter- 
ested in such a service. 

3 A10-4: Study of Rule 57 of the Standing Rules of Procedure of the Assembly 
in relation to Article 50 of the Convention. 

THE ASSEMBLY REQUESTS: 

The Council to study Rule 57 of the Standing Rules of Procedure of the 
Assembly in relation to Article 50 of the Convention and, taking into account the 
views on this subject expressed by Nicaragua at this session of the Assembly, to 
circulate appropriate material to Contracting States with a request for their com- 
ments, and, taking into consideration any comments received, to present its recom- 
mendations to the Assembly as soon as practicable. 
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Council, the United Arab Republic was to be considered as a contracting 
State and as a Member of the Council. The Council also noted that this deci- 
sion could not prejudice the right of the Assembly to determine for itself 
questions concerning the United Arab Republic in relation to the Organiza- 
tion, and decided to report to the Assembly the aforesaid action. 








SAFETY OF CIVIL AIRCRAFT FLYING IN THE VICINITY OF, OR INADVERTENTLY 
CROSSING, INTERNATIONAL FRONTIERS 






The International Civil Aviation Organization Council considered a 
Secretariat paper on the legal aspects of the problems arising from U.N. 
Resolution 927(X)—Safety of Civil Aircraft Flying in the Vicinity of, or 
Inadvertently Crossing, International Frontiers. 

During 1957 the Air Navigation Commission had examined the feasibil- 
ity of devising a simple and reliable system of signalling for world-wide 
use, to inform an aircraft that it had entered, or was about to enter, re- 
stricted airspace and had found that the various national procedures either 
were out-of-date or shortly would be with the continued introduction of 
faster and higher flying aircraft. Consequently, the Commission was unable 
itself to suggest a system that it could regard as completely satisfactory and 
finally concluded that efforts might better be directed towards insuring, by 
the installation of an adequate system of navigational aids and by the 
publication of information on restricted airspace, that aircraft did not 
violate restricted airspace than towards evolving procedures to be followed 
after they had done so. 

The ICAO Council decided, during its thirty-third session, not to refer 
the legal aspects of the subject to the Legal Committee. At the same time, 
it asked the Air Navigation Commission to put on its work program the 
technical questions related to the subject and any others that it considered 
relevant to the problem of assuring the safety of civil aircraft flying in the 
vicinity of, or inadvertently crossing, international frontiers. A parallel 
directive was given to the Air Transport Committee with respect to related 
air transport questions. 








































ROUTE FACILITIES CHARGES CONFERENCE 
MONTREAL, MARCH 18-APRIL 1, 1958 
FINAL REPORT* 


INTRODUCTION 


History of the Conference 


The Assembly, in Resolution A2-14, directed the Council to study all 
phases of airport and air navigation services for international civil aviation, 
including telecommunications, radio and other aids to navigation, air traffic 
control, meteorological services, and other ancillary services. The Council 
was asked to formulate recommendations for the guidance of Contracting 
States with regard to the principles on which providers of these services for 
international civil aviation may derive revenue therefrom and with regard 
to the methods that may be employed in the collection of such revenue. Pur- 
suant to a suggestion made by the Assembly in Resolution A7-18, a Confer- 
ence was convened in 1956 to consider airport charges. It was anticipated 





4 This Final Report has been approved by the Vice-Chairman of the Confer- 
ence, as authorized by the Conference at its last plenary meeting (see RFC-MIN- 
P/19). The directions of the Conference for amending the Draft Report (see 
MIN-P/16-19) have been incorporated in this Final Report and the English, 
French and Spanish versions have been reconciled as directed. The Report, Working 
Papers and Minutes of the Conference will shortly be published in bound volumes, 
as indicated in paragraph 10 of the Introduction. 
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that a similar Conference might later be held to consider charges for route 
air navigation facilities and services, and in circulating the Air Transport 
Committee’s Study on this latter subject (Doc. 7684, C/891) the Council 
had urged Contracting States to provide statistical data to be used at such 
a Conference (Council Resolution at 11th Meeting, XXVIIIth Session). 


In February 1957 the Council approved a recommendation of the Air 
Transport Committee that an international conference on charges for route 
air navigation facilities and services should be planned for the end of 1957 
or early 1958. After canvassing the views of Contracting States it was 
decided to convene this Conference on March 18, 1958 at the Headquarters 
of the Organization in Montreal (Council Minutes XXXII-13). 


Objectives of the Conference 


The meeting’s objectives were somewhat similar to those of the Airport 
Charges Conference set forth by the Council in its resolution of February 8, 
1954, namely, to “endeavor to reach agreement on a uniform policy with 
respect to route facilities charges and in particular to: 


(i) review and endeavor to reach agreement on methods of charging 
and principles underlying them 

(ii) review generally (and on a broad basis) the economic position 
relating to the provision of these facilities and services at present 
and in the foreseeable future in relation to that of the users, with 
a view to giving guidance to Contracting States.” 


A tentative list of agenda items, based on these objectives, was drawn 
up by the Air Transport Committee and circulated to Contracting States in 
February 1957 inviting their comments on it. The Air Transport Committee, 
during the 31st Session of the Council, further discussed this list and evolved 
a Provisional Agenda which was approved by the Council in December 1957 
(XXXII-13). This was subsequently adopted by the Conference with one 
minor change. 


Rules of Procedure 


The Draft Rules of Procedure prepared by the Secretariat (RFC-WP/2) 
were unanimously adopted by the Conference without change. 


Organization of the Conference 


The Conference was opened by Mr. Walter Binaghi, President of the 
Council, on March 18, 1958 in the Council Chamber of ICAO at its head- 
quarters in Montreal. A statement was made by the Chairman of the Air 
Transport Committee, Mr. A. X. Pirson. The Conference elected Mr. A. P. 
Dekker, Head of the Netherlands Delegation, as its Chairman and Dr. E. M. 
Loaeza, Head of the Mexican Delegation as its Vice-Chairman. Mr. A. M. 
Lester (Chief, Economics and Statistics Branch, ICAO) acted as Secretary 
of the Conference, assisted by Mr. A. D. Hayward, Mr. C. S. Sundaram, 
Mr. V. Pojidaeff and Miss E. Brodie. 

The Conference did not find it necessary to establish separate committees 
to deal with different items of the Agenda, but a working group was ap- 
pointed to submit a proposal in connection with the question of consultation 
between providers and users of route air navigation facilities and services 
when charges are imposed, in relation to the level of charges and the need 
for the facilities and services included in the charging system (Agenda 
Item 4). This working group held two meetings and consisted of representa- 
tives of the following States: France, Germany, Italy, Japan, Jordan, Swit- 
zerland, the United Kingdom (Chairman), the United States and Venezuela. 
IATA was represented. Mr. A. M. Lester acted as Secretary. 
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The following Contracting States and international organizations were 
represented at the Conference: 


Argentina India New Zealand 
Australia Iraq Norway 

Belgium Ireland Peru 

Canada Italy Switzerland 

Denmark Japan Sweden 

Finland Jordan Union of South Africa 
France Lebanon United Kingdom 
Germany Mexico United States 

Greece Netherlands Venezuela 


International Organizations 


International Air Transport Association (IATA) 

The material in this report is arranged according to the sequence of the 
items as shown in the Agenda. The basic document for the Conference was 
the Air Transport Committee’s Study, Charges for International Route Air 
Navigation Facilities and Services (Doc. 7684-C/891) but the Secretariat 
prepared a supplementary working paper on each agenda item. Papers were 
also submitted by States attending the Conference and material was con- 
tributed by IATA and FITAP. The relevant papers will be published as 
Volume II of the present document, the Minutes of Plenary Meetings of the 
Conference forming Volume III. 


DISCUSSION AND CONCLUSIONS 


Agenda Item 1: What facilities and services should be regarded as route air 
navigation facilities and services for charging purposes? 


(See Minutes, 2nd and 3rd meetings; RFC-WP/4; Paragraphs 2, 3 and 4 
of Doc. 7684.) 

The Conference found the definition of route air navigation facilities and 
services in paragraph 2 of Doc. 7684 to be generally acceptable for the pur- 
poses of its deliberations. In cases where charges are made for both route 
and airport facilities, a practical basis of demarcation should be adopted so 
as to avoid charging an aircraft operator twice for the same facilities or 
charging him for airport facilities and services in case of simple overflight. 

The list of route facilities and services given by the Air Transport Com- 
mittee in paragraph 3 of Doc. 7684 was found to be in general acceptable to 
the Conference but some changes were suggested in the explanatory notes. 
In particular, the Conference decided that the notes on Communication 
Facilities required re-phrasing in order to make it clear that such facilities 
may be used indirectly as well as directly in connection with the preparation 
for, or the conduct of, a flight. It was also considered that the ocean weather 
ships should be included as part of the Meteorological Service. 

The Conference gave special consideration to the inclusion of Emergency 
Landing Grounds in the list. No case was known where an emergency landing 
ground was provided specially as such for international civil aviation. It 
was, however, decided that they should be retained in the list in case such a 
facility might at some time be specially required. 

Some delegations suggested that the Search and Rescue Services should 
be omitted from the list on the grounds that such services are of a general 
humanitarian nature and are not essentially an air navigation aid. Other 
delegations insisted that the civil aviation administrations of their States 
bore a considerable financial burden in this respect. It was finally decided 
to leave these services in the list because in some cases they are specifically 
required in Regional Plans. 
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It was decided that the service of Accident Investigation should not be 
included since this service is not provided primarily for the benefit of the 
carriers who conduct their own investigations separately for their own 
purposes. 

The question as to whether airports may properly be charged for as 
route facilities was considered under Agenda Item 9 (see page 231). It was 
concluded that special charging arrangements might have to be made for 
certain airports that come to be used predominantly as alternates, but it 
was not felt that they should be therefore included in the list of route 
facilities for charging purposes. 

Having made these changes, the Conference adopted the following list of 
route air navigation facilities and services as an indication of the scope of 
its deliberations: 


Communication Facilities: These cover communication facilities 
for safety and regularity of en route flight including both air/ 
ground communications and ground to ground communications 
when these are used directly or indirectly in connection with the 
preparation for or the conduct of a flight. Communications used 
for approach or aerodrome control are excluded. 

Navigation Aids: These include all ground radio and visual aids 
to navigation en route. 

Air Traffic Services: This is a general heading to cover the air 
traffic services provided for aircraft en route, including area control 
and flight information services, as distinct from the services pro- 
vided for approach and aerodrome control. 

Meteorological Services: This heading includes all that part of 
the meteorological service allocable to civil aviation, including a 
part of the cost of meteorological observation stations as well as the 
cost of meteorological services to air crew provided at airports. All 
meteorological aid provided to aviation is regarded as a route serv- 
ice, except that given for approach and take-off. 

Emergency Landing Grounds: These include any emergency 
landing ground provided specially for international civil aviation as 
a requirement in a Regional Plan. 

Search and Rescue Services: These include any permanent estab- 
lishment of equipment and personnel for Search and Rescue pur- 
poses but exclude the additional resources utilized on particular 
Search and Rescue missions. 

Miscellaneous Services: These include any permanent establish- 
ment of equipment and personnel maintained for the purposes of 
providing aeronautical charts and information services. 


Agenda Item 2: The economic position of route facilities and services for 
international air navigation in relation to (a) the present methods by 
which they are provided, and (b) the economic position of international 
air transport, 


(See Minutes, 3rd meeting; RFC-WP/13 with Addendum and Corrigen- 
dum; Paragraphs 6-9 and Tables 1 and 2, and Appendix I of Doc. 7684.) 

The Conference noted the conclusions of the Air Transport Committee 
on this matter and in particular that in 1955 the global cost of route air 
navigation facilities provided for international civil aviation had been esti- 
mated to have been of the order of $63 million including the cost of the 
Ocean Weather Stations, representing about 5 percent of the global revenues 
of international scheduled air services. It was observed that material received 
since that time appeared to suggest that the cost of facilities and services 
of this kind has tended to increase at about the same rate as the global 
revenues of international air transport. 
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It was emphasized that conditions vary very widely on different routes 
and in different parts of the world so that for some routes and in some areas 
the cost of route facilities and services will represent considerably more 
than 5 percent of the revenue of the carriers served, while on other routes 
and in other areas the proportion will be much less than 5 percent. It was 
also noted that in considering the economic effect of passing costs of this 
kind on to the carriers by imposing user charges, it was important to con- 
sider the relationship of the costs in question to the carriers’ profit margin. 
This profit margin varies for different routes and different carriers, but 
the Conference noted a statement by a representative of IATA to the effect 
that as a global average for airlines as a whole it is showing signs of decreas- 
ing and is believed for the year 1957 to have been of the order of 1 percent 
of global revenues. It was suggested that at the present time any substantial 
new or increased user charges on a global scale for route facilities and serv- 
ices provided to international civil aviation would be likely to result either in 
increases in fares and freight rates or in additional requirements for sub- 
sidies from the governments of international airlines. 

It was observed that the statistics relating to the economic position of 
route facilities and services provided by Contracting States were in most 
cases incomplete and unsatisfactory in a number of ways and that many 
States had provided no material of this kind. The question as to whether an 
attempt should be made to obtain better statistics in the future and the 
associated question as to whether the whole question should be further 
studied by the Council was considered with respect to Agenda Item 10 (see 


page 231). 


Agenda Item 3: The desirability of user charges for route air navigation 
facilities and services, the conditions under which such charges may 
reasonably be made and what part of the costs incurred might be recov- 


erable in this way. 


(See Minutes 3rd, 4th and 5th meetings; RFC-WP/5, 15, 16 and 22; 
Paragraphs 21-25 of Doc. 7684.) 


The desirability of user charges 


In considering the desirability of user charges for route air navigation 
facilities and services, the Conference noted the conclusions of the Air 
Transport Committee in paragraphs 21-25 of its Study (Doc. 7684). It was 
pointed out that the reasons set forth in paragraphs 22 and 25, explaining 
why some States already charged for these facilities and services while 
others did not, were not necessarily generally applicable at the present time. 

Although there was unanimous agreement that every Contracting State 
was fully entitled to impose charges for route air navigation facilities and 
services or to permit charges to be imposed by an agency authorized to 
provide such facilities and services, opinions as to the desirability of charges 
of this kind differed. It was pointed out that all charges were regarded as 
undesirable by those who had to pay them but some delegates felt that 
charges for route facilities and services were undesirable in a less subjective 
sense, although they might be necessary if governments were to continue 
to provide the facilities required. A number of delegates considered that 
reasonable user charges were preferable to general taxation as a method of 
financing facilities and services utilized by foreign carriers and only by a 
small section of the population, and hence might be regarded as less unde- 
sirable than the alternative of providing such facilities and services indefi- 
nitely out of public funds. 

It seemed clear that no general statement could be made as to whether 
user charges for route facilities and services are desirable or undesirable in 
every case. Each State must decide for itself whether when and how such 
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charges should be imposed. There were, however, a number of important 
practical considerations to be taken into account, of which the most impor- 
tant was that any substantial new charges imposed globally on the airlines 
in the near future might well have a serious effect on the financial position 
of international air transport, which was at present going through a difficult 
transitional stage. On these grounds a number of delegates were strongly 
opposed to the imposition of user charges in this field, at least for a consid- 
erable time. The majority of delegates, however, felt that the burden on a 
number of governments of providing these facilities and services free was 
becoming too great and that user charges must be regarded as being inevit- 
able sooner or later in such cases. They should, however, be introduced 
gradually and progressively with careful attention to the resultant effects 
on the economy of international air transport. 


The proportion of costs to be recovered 


As regards the proportion of costs that might be recoverable by user 
charges, it was emphasized here again that each State must decide for itself 
what revenue it wished to obtain in this way. States would be entitled to set 
their charges at such a level as to recover in full that part of their costs 
properly allocable to international civil aviation. It is important, however, 
that so far as possible users should not be asked to meet costs which are not 
properly allocable to them. Care should therefore be taken to make suitable 
allowance for (i) other utilization of the facilities and services in question 
(domestic civil aviation, military aviation, non-aeronautical users), (ii) the 
cost of facilities and services exceeding the requirements of international 
civil aviation, (iii) any excessive expenditure in the construction, operation 
or maintenance of the facilities and services provided. 

It was the general view of the Conference, however, that even when 
proper allowance is made for these various factors, the resultant costs 
allocable to international civil aviation would in most cases be too large to 
be recovered in full in the form of user charges at the present time or in 
the near future without running the risk of prejudicing the financial position 
of international air transport. The operators of international air transport 
services as a whole are making very small, if any, profits. The imposition 
of any new substantial charges on a wide scale would raise difficult questions 
relating to fares and freight rates and the possible grant of subsidies to 
carriers by their governments. 

Conditions vary too much on different routes and in different parts of 
the world for it to be possible to lay down any standard level of charge that 
it would be reasonable to impose for route facilities and services or even 
any standard proportion of allocable costs that might reasonably be recov- 
ered. Each State must therefore use its discretion as to the level of any 
charges to be imposed in the light of a number of factors including the 
economic position of the carriers, although in general it is probable that 
for some years they may not find it expedient to attempt to recover the whole 
of what they are entitled to recover in this way. 


Taking account of the benefits brought by air transport 


The Conference considered whether the calculation of the costs of route 
facilities and services allocable to international air transport should take 
account of the benefits brought by it to the public as a whole. Some Delegates 
felt that although such benefits might be taken into account when consider- 
ing charges for the use of airports, the benefits brought to any particular 
State by air transport could not be regarded as being associated with the 
utilization of route facilities and services since they were often used without 
a landing being made in the State providing them. Another view expressed 
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was that this matter should be left to the States to make a fair allocation 
of cost. 


Conditions for the imposition of charges 


The conditions under which user charges may reasonably be imposed 
were considered by the Conference in connection with the principles applica- 
ble to charging in Agenda Item 4. 


Summary of views 

The Conference felt that conditions on different routes varied too much 
for any general conclusion as to the desirability of charges and that each 
State must decide for itself as to whether, when and at what level charges 
should be imposed, but that States should be urged to consider the difficulties 
of the full recovery of costs from the time the charges are imposed, and that 
in imposing charges States should follow a reasonable policy with careful 
attention to their impact on the economic position of international air 
transport. 


Agenda Item 4: Principles applicable to charging and charging systems, 
(a) generally and (b) in relation to special circumstances, e.g. (i) when 
the aircraft using the facilities or services is over the high seas or over 
a State other than that of the provider; (it) when the facilities or 
services are provided by joint financing by a number of governments; 
and (iii) when the facilities or services are provided or operated by 
private concerns or agencies. 


(See Minutes, 6th-11th meetings; RFC-WP/6, 19, 20, 21, 24 and 25; 
paragraphs 21, 30 and 31 of Doc. 7684.) 


General charging principles 


The Conference noted that Article 15 of the Convention recognizes the 
right of Contracting States to impose charges for route air navigation 
facilities and services provided for international use as set forth in para- 
graph 21 of Doc. 7684. It also noted the qualifications, in that Article relating 
to non-discrimination and the non-imposition of charges solely in respect of 
transit over or entry into or exit from the territory of another Contracting 
State. An extension of the scope of the non-discrimination provision was 
suggested and the Conference considered whether there was a need for two 
additional principles (1) that the providers of route facilities and services 
of this kind should not make a profit, and (2) that before such charges are 
imposed there should always be consultation between the Contracting State 
or charging authority and the carriers, 

It was suggested that the principle of non-discrimination in user charges 
as between different aircraft operators should be extended to cover non- 
discrimination also as between air transport operators and the operators 
of surface transport. There was considerable feeling that any discrimination 
is undesirable, but it was felt that the Conference was not competent to 
consider matters relating to surface transport and it was pointed out that 
it was virtually impossible to find a satisfactory basis to compare the charges 
imposed on air transport with those imposed on the various forms of surface 
transport owing to the very different nature of the facilities used and the 
different ways in which they are provided and financed. Moreover the result 
might not be to the advantage of air transport. It was concluded that the 
principle of non-discrimination could not be extended in this way. 

The Conference considered also whether it should be a principle of charg- 
ing for route air navigation facilities and services that no profit should be 
made by the providers out of the charges imposed. It was emphasized that 
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governments do not attempt to exploit for profit the provision of facilities and 
services of this kind and that whatever principles applied to governments 
should apply also to the private non-governmental provision of, similar 
facilities and services, since recourse to private agencies should not cause 
the users to suffer more unfavorable conditions, It was agreed that the 
revenue from user charges might reasonably provide a return on capital 
investment equivalent to a normal rate of interest in addition to covering 
maintenance and operation expenses and suitable provision for depreciation. 
It was also agreed that there would be no objection to the provider making 
a profit out of charges for some facilities if other facilities were provided 
for the same users at a loss, or if the provider was attempting to recover 
losses made in the past. It was, however, felt that it would not be desirable 
for those providing route facilities and services for international civil avia- 
tion to have as a principal aim to set their charges at such a level that over 
the whole field and in the long period they would produce a net profit. 

The Conference gave particularly careful consideration to the question 
as to whether it should be a principle in the imposition of user charges for 
route facilities and services that there should be consultation between the 
charging authority and the representatives of the carriers before such 
charges are put into force. It was unanimously agreed that such consultation 
was extremely important for the smooth working of any charging system 
and also to ensure that the charges shall not be excessively burdensome for 
the carriers concerned. It was felt that the ICAO Regional Plans would 
provide the best basis to indicate what facilities and services may properly 
be incorporated in a charging system and in general the normal machinery 
by which these Plans are prepared should provide a first opportunity for the 
carriers to express their views in this connection. It would nevertheless be 
desirable in general for governments to obtain the views of the carriers in 
advance on the details of any proposed charging system or on any changes 
in such charges. It would not be possible to ensure that an aircraft operator 
would never be charged for any facility or service which he did not use on 
a particular flight, since in the interests of simplicity it might be necessary 
to adopt single-charge systems covering a variety of facilities and services 
provided for a particular route or in a particular area, but the carriers or 
their representatives should whenever possible be consulted so that the 
charges could be related as closely as possible to the facilities and services 
required by them. The Conference concluded that the desirability of consul- 
tation with the carriers could not be regarded as a principle but should 
nevertheless be recommended by the Council as an extremely desirable prac- 
tice (see Recommendation No. 2). 


Principles relating to methods of charging 


The Conference was generally in agreement with the basic principles 
applicable to the choice of a system of charges for route air navigation 
facilities and services as enunciated by the Air Transport Committee in 
paragraph 80 of Doc. 7684, and felt that the principles adopted by the 
Council in this connection should also be similar to those already adopted in 
connection with airport charging methods except where differences are 
necessary to take account of differences in the facilities and ‘services pro- 
vided (Doc. 7806, paragraph 6). 

The principle of non-discrimination was accepted in the form in which it 
was adopted by the Council with respect to airport charges, with a slight 
modification to bring it more closely in line with Article 15 of the Convention. 

There was considerable discussion of the second principle enunciated by 
the Air Transport Committee, to the effect that the charging system should 
take into account both the cost of providing the facilities and the incidence 
of the resultant payments on the finances of aircraft operators. It was 





226 JOURNAL OF AIR LAW AND COMMERCE 


pointed out by some delegates that it would in general be too complicated to 
attempt to devise a charging system that would relate the charge imposed 
on each user exactly to the cost of the facilities he uses. The second part of 
this principle was, however, preferred to the second part of the correspond- 
ing principle adopted by the Council with respect to airport charging, which 
requires the charging system to take account of the earning capacity of the 
aircraft associated with the use of the facility charged for. Other delegates 
felt that it was possible to take into account the productivity of various 
different types of aircraft without undue complications. On the understand- 
ing that account is to be taken only in a general way both of the cost of 
providing the facilities and services and of the incidence of the resultant 
payments on the finances of the aircraft operators, the Conference accepted 
the principle enunciated by the Air Transport Committee with the additional 
words “so far as possible.” It was decided also to add another principle to 
the effect that States should, whenever possible, avoid imposing charges on 
aircraft operators for facilities and services they do not require or use. 

The Conference agreed with the 8rd principle enunciated by the Air 
Transport Committee to the effect that charges should not be imposed in 
such a way as to discourage the use of facilities and services necessary for 
safety. It was felt desirable to add here a reference also to the possible 
future development of new safety aids or techniques which might be dis- 
couraged if the charging system did not take them into account. 

The principle that charging systems should be as simple as possible was 
unanimously accepted. It was agreed that a system should if possible be 
suitable for general application throughout the world, but if this was not 
possible then it should be applicable at least on a regional basis. A slightly 
modified phraseology is recommended for this principle. 

Finally, it was suggested that there should be a principle to the effect 
that all charges for route facilities and services should be published in a 
form readily available to the users. The Conference decided that this point 
was adequately covered by the relevant provision in Article 15 of the Con- 
vention. The matter was, however, also considered in connection with the 
collection of information under Agenda Item 10 (see page 231). 


RECOMMENDATION NO. 1 


The Conference therefore recommends 


that the Council adopt the following basic principles applicable to charges 
or systems of charges for route air navigation facilities and services pro- 
vided for international civil aviation: 

(a) The charges must be non-discriminatory both between foreign users 
and those of the nationality of the State providing the facilities 
and services and engaged in similar international operations, and 
between two or more foreign users. 

Any charging system should so far as possible take into account 
both the cost of providing the facilities and the incidence of the 
resultant payments on the finances of the aircraft operators. 
That Contracting States should, wherever possible, avoid imposing 
charges on aircraft operators for facilities and services which they 
do not require or use. 

The charges should not be imposed in such a way as to discourage 
the use of facilities and services necessary for safety or the intro- 
duction of new aids and techniques. 

The charging system should, so far as possible, be simple and suit- 
able for general application at least on a regional basis. 
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RECOMMENDATION NO. 2 


The Conference also recommends 


(a) that before charges of this kind are imposed the aircraft operators 
concerned should so far as possible be consulted directly or through 
their representative associations; 

(b) that as a further safeguard of the interests of the users the scope 
of such charging systems should be based, wherever possible, on 
the appropriate ICAO Regional Plan; 

(c) that such charges should be revised from time to time to take 
account of substantial changes in the Regional Plan; 

(d) that providers of route facilities and services for international 
civil aviation should not have as a principal aim to make a profit 
from the charges imposed. 


Principles applicable in relation to special circumstances 


The Conference considered whether or not special principles were neces- 
sary for cases where an aircraft uses route facilities or services while over 
the high seas or a State other than that of the provider, or where the facili- 
ties and services are jointly financed by a number of governments, or where 
they are provided or operated by non-governmental agencies or where air- 
craft utilize facilities or services without making a landing in the territory 
of the State providing them. It was unanimously agreed that the general 
principles were applicable in these cases and that no special principles need 
be adopted. 

It was felt, however, that the meaning of Article 15 of the Convention 
with respect to charges for route facilities and services used by an aircraft 
while flying over the high seas or over a State other than that of the pro- 
vider of the facilities was not absolutely clear and might give rise to diffi- 
culties of interpretation. An analysis of this problem by the Council would 
be of value to governments and Council’s action might include recognition 
of the fact that States may impose charges for facilities and services even 
when they are utilized by aircraft outside the territory of the providing 
State. 


RECOMMENDATION NO. 3 


The Conference therefore recommends 


that the Council make a full analysis of the provisions of Article 15 of the 
Chicago Convention in relation to charges for facilities and services used 
by an aircraft while flying over the high seas or over the territory of a State 
other than the provider State. 


Agenda Item 5/6: Methods of charging. Desirability of a single charge for 
some or all facilities as compared with separate charges for different 
facilities. 


(See Minutes, 11th, 12th, 13th and 15th meetings; RFC-WP/7, 8, 14, 15, 
18, 28, 26, 27, 28, 30; paragraphs 32-34 of Doc. 7684.) 


Definition of “International Flight” 


It was suggested that the consideration of methods of charging for 
route facilities and services applicable to international civil aviation would 
be facilitated by a precise definition of what flights should be included in 
this category for charging purposes, and that ICAO might be requested to 
study such a definition. It was objected that the development of definitions 
of this kind involved a great deal of work and that it might prove impossible 
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to find a satisfactory definition of an international flight for this purpose. 
It was pointed out, however, that a number of flights normally regarded as 
purely domestic might utilize facilities provided by other States, and hence 
would need to be incorporated in a charging system developed for inter- 
national purposes. The majority of delegates believed that clarification of 
this matter would be of great assistance to Contracting States. 


RECOMMENDATION NO. 4 


WHEREAS any method of charging for route air navigation facilities, 
applicable to international civil aviation, necessitates a precise definition of 
the international flights affected by such charges; 

WHEREAS the special manner in which route facilities and services are 
used makes it impossible to employ any definitions of international flight 
established for other purposes; and 

WHEREAS a definition developed by ICAO might permit harmonization 
of national practices in this connection; 


THE CONFERENCE RECOMMENDS 


That the Council should propose to States a definition of international 
flight, for application to the special problem of charges for route air navi- 
gation facilities and services. 


Methods of charging 

The Conference was not able to reach any conclusion that any specific 
method of charging should be recommended to States as the most satisfac- 
tory method when considering charges for route air navigation facilities 
and services provided to international civil aviation. A number of delegates 
were in broad agreement with the Air Transport Committee’s view in para- 
graph 32 of Doc. 7684 that the “method of imposing a charge for each 
utilization of each route stage served and varying this charge in proportion 
to the gross weight of the aircraft concerned appears to have a number of 
desirable features which make it suitable for general application.” But 
other methods were also favored and the dominant feeling in the Conference 
was that the choice of a method of charging for facilities and services of 
this kind depends greatly on the nature of the route pattern served, the 
extent to which the providing authority desires to recover the cost of the 
various facilities, the nature of the aircraft and operation utilizing the 
facilities, and the number of different States providing facilities for each 
route or in each area, 

Some States had relatively simple problems, as for example where it was 
desired to charge only for one specific facility such as air/ground communi- 
cations or for a specific navigational aid whose utilization could be exactly 
measured in a simple way. In such cases a straight charge per utilization 
might be preferred. 

Another fairly simple case quoted by some delegates was where a single 
authority providing all the route facilities and services utilized within a 
specific area desired to recover only a small proportion of its total costs. In 
such a case a charge related to aircraft-weight and distance flown, or to 
aircraft-weight and the facilities provided on each route, might be preferred. 
Such charges would not necessarily be exactly proportionate to the cost of 
the facilities used on any particular flight, but they would be broadly equit- 
able over a period and carriers would have no serious complaint since in all 
cases they would be paying only a small part of the cost of the facilities and 


services used. 
In more complicated cases where a number of authorities in different 
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States provide all kinds of facilities and services to aircraft of widely vary- 
ing size on flights of varying nature, the governments within a particular 
region might need to consult together to develop a coordinated method of 
charging which would be equitable both as between the providers. and as 
between the users of the facilities and services in question. 

Five main generalized types of charging system were described during 
the course of the Conference’s discussions: 

(i) A charge per flight varying according to the gross weight of the 
aircraft and calculated for each route so as to produce a revenue 
related to the cost of the facilities provided for that route. 

(ii) A charge per flight varying according to the gross weight of the 
aircraft and the length of the flight, without distinction between 
the various routes in a country or region, calculated so as to pro- 
duce a total revenue related to the cost of the facilities provided 
in that country or region. 

A charge per flight varying according to the kind of flight and 
the nature of the facilities required, calculated for each route so 
as to produce a total revenue related to the cost of the facilities 
provided for that route. 

A charge per flight which would be the same for all aircraft flying 
on a particular route calculated for each route so as to produce 
a total revenue related to the cost of the facilities provided for 
that route. 

Levies on fuel and oil, which would be the same for a large region 
or over the whole world, the resultant revenue being collected into 
a central fund and distributed to each participating State accord- 
ing to an assessment of the costs of the facilities it provides. 


A single charge compared with separate charges for different facilities 


The Conference noted the conclusion of the Air Transport Committee in 
paragraph 34 of Doc. 7684 that it is preferable to base a charging system 
for route air navigation facilities and services on a single charge for each 
utilization of a route rather than on separate payments for the use of the 
various facilities and services provided. A slight majority of delegates 
favored this view for the reasons given by the Committee, although recog- 
nizing that such a principle could not be applied generally throughout the 
world owing to the variation between the conditions on different routes. The 
single charge system was best suited to self-contained areas where aircraft 
operations were broadly similar in the facilities required. 

A somewhat smaller number of delegates expressed preference for a 
system in which separate charges would be levied for the use of different 
facilities and services so that the payments made by users would be related 
closely to the benefits received, It was not contemplated that this should be 
carried to the extreme of computing a separate charge for each individual 
use of each individual facility or service; rather charges would be related 
in a general way to the use by various users of the different types of facili- 
ties provided. The degree of separation of facilities and services for charg- 
ing purposes would depend upon the nature of the facilities provided and the 
nature of their use and should be determined, wherever possible by consul- 
tation between the providing authority and the carriers concerned. Thus, 
charges might be made separately for communication services based on 
actual utilization, or for particular types of navigational aid known to be 
utilized by certain operators. Similar separation might be made in connec- 
tion with charges for the use of other types of facility and service where 
significant differences in utilization by different aircraft were known to 
occur. In the absence of differences in the degree of utilization by different 
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aircraft, charges for other facilities and services might be combined into a 
single charge. 


Agenda Item 7: Charging systems of private agencies 


(See Minutes, 14th meeting; RFC-WP/9; paragraphs 31 and 35 of Doc. 
7684.) 

As indicated in the report on Agenda Item 4 (see paragraph 38), the 
Conference was in agreement with the Air Transport Committee’s view that 
the principles of charging for route air navigation facilities and services are 
applicable to the charging systems of private agencies as well as to those 
of governmental agencies. It was pointed out that governments have the 
same responsibilities with respect to any charges which they permit to be 
imposed by private agencies as they have respect to charges that they impose 
themselves. It is particularly important that governments shall insure that 
such charges are not discriminatory and are published and communicated to 
ICAO, and under Agenda Item 10 the Conference makes a special recom- 
mendation that governments shall ensure that their arrangements with the 
agencies in question will provide them with the information necessary to 
insure that such discrimination does not take place. (See recommendation 6.) 

It was emphasized that the recommendation of this Conference concern- 
ing the way in which charges should be imposed are also applicable to the 
charges imposed by private agencies. In particular, governments should 
endeavor to insure that when they entrust the provision of route facilities 
and services for international civil aviation to such agencies the result will 
not be to place too heavy a burden of cost on the airlines. These private 
agencies should not be operated with the primary objective of making profits, 
but it cannot be expected either that they should operate continuously at a 
loss which would fall on their users and might cause the facilities and serv- 
ices provided to be deficient. In such cases, therefore, governments may need 
to help the agencies in question by direct subsidies or by permitting them 
to obtain compensatory revenue to cover operating costs and capital invest- 
ments in facilities and equipment. 

The Conference concluded that governments which entrust the provision 
of route facilities and services for international civil aviation in their terri- 
tory to non-governmental agencies and permit them to impose charges on 
the aircraft of other Contracting States should keep in mind, when making 
arrangements with these agencies, in general the principles and recommen- 
dations adopted by the Conference. 


Agenda Item 8: Collection of charges for route facilities and services 


(See Minutes, 14th meeting; RFC-WP/10; paragraph 36 of Doc. 7684.) 

The Conference was in general agreement with the views expressed by 
the Air Transport Committee on methods of collecting charges for route air 
navigation facilities and services provided for international civil aviation. 
It was felt that the association of such charges with airport charges for 
purposes of collection would not be as generally practicable as suggested 
by the Committee. If governments found it desirable to consult with each 
other on an area or regional basis to coordinate their methods of charging 
for route facilities and services (see Recommendation No. 2), they would 
naturally also discuss ways of helping each other with the problem of collect- 
ing the charges. It was therefore not thought necessary for the Conference 
to make any specific recommendation on this subject. 


Notice of changes in charges 

The Conference agreed that it would be desirable that users should have 
advance notice of the imposition of any new charges for route facilities and 
services or of any substantial changes in existing charges or charging meth- 




















231 





INTERNATIONAL 


ods. It was felt that a period of three months could be considered to be 
adequate notice for this purpose. It was pointed out that in some cases 
charging authorities might not be able to give such notice, as for example 
when exchange rates alter suddenly. 


Agenda Item 9: Charging for airports as route facilities 

(See Minutes, 14th meeting; RFC-WP/11; paragraph 28 of Doc. 7684.) 

The Conference recognized that a problem existed for certain airports 
which are being to a greater and greater extent overflown as longer-range 
aircraft are put into operation, but which are essential facilities in the route 
pattern as alternates. It was not thought that there were many such airports 
or that it would be necessary to incorporate them in route facility charging 
systems in any general way, but the Representatives of Canada and Ireland 
indicated that if problems of this kind became more serious for their govern- 
ments in the future, they foresaw that some special charging arrangements 
might have to be made. The Conference did not feel, however, that it could 
make any useful recommendation on this point. 


Agenda Item 10: Regular collection and publication of (i) statistics related 
to the utilization and financing of route facilities and services and (it) 
information relating to methods of financing route facilities and services. 


(See Minutes, 15th Meeting; Working Papers RFC-WP/12 and 13; Doc. 
7684 C/891, paragraph 5, Tables 1 and 2, and Appendix I.) 


The collection and publication of information 


In considering the extent to which ICAO should collect and publish infor- 
mation relating to methods of financing route facilities and services, it was 
emphasized that the data on the charges imposed by various governments 
and agencies for route facilities and services at the present time published 
in the ICAO Manual of Airport and Air Navigation Facility Tariffs, Doc. 
7100-AT/707, was of great value to governments and other interested in 
this field. This publication should be continued and every effort should be 
made to insure that it contained full details of existing charging systems 
for route facilities and services. Contracting States have accepted the obli- 
gation to publish this information and communicate it to ICAO, but some 
States have not done this, particularly with respect to charges imposed by 
non-governmental agencies. 


RECOMMENDATION NO. 5 


The Conference therefore recommends: 


(a) that Contracting States be urged to make every effort to implement 
that part of Article 15 of the Convention providing that any charges 
that may be imposed or permitted to be imposed by a Contracting 
State for the use of air navigation facilities by the aircraft of any 
other Contracting State shall be published and communicated to 
ICAO; 

(b) that the Council continue the publication of the Manual of Airport 
and Air Navigation Facility Tariffs, Doc. 7100-AT/707, and make 
every effort to insure that the information relating to charges for 
route facilities and services is complete and up-to-date. 

The Conference considered also whether States should be requested to 
file information concerning the payments made by carriers participating in 
cooperative non-governmental agencies in the form of contributions towards 
the cost of providing route facilities and services. It was pointed out that 
these payments are comparable to the charges paid by other users. It was 
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decided that it would be useless for ICAO to collect and interpret informa- 
tion of this kind on a regular basis. It was nevertheless felt to be essential 
that governments authorizing the provision of route facilities and services 
in their territory by such agencies should make sure that the arrangements 
made will provide them with sufficient information to carry out their obli- 
gation under the Convention and insure that discrimination does not take 
place. 


RECOMMENDATION NO. 6 


The Conference therefore recommends: 


that governments which entrust the provision of route facilities and services 
for international civil aviation in their territory to non-governmental agen- 
cies and permit them to impose charges on the aircraft of other Contracting 
States shall insure that their arrangements with the agencies in question 
will provide them with the information necessary to insure that the charges 
and payments made by different users shall not be discriminatory. 


The collection and publication of statistics 


A certain number of delegates expressed the view that ICAO should 
establish a system of regular collection and publication of statistics relating 
to the utilization and financing of route facilities and services. They recog- 
nized that the information so far submitted by Contracting States in response 
to the questionnaires that had been circulated was incomplete and unsatis- 
factory in a number of ways, but they felt that the Organization should 
persevere and try to obtain better statistical information on a regular basis 
so as to be able to examine the economic situation of route facilities and 
services in relation to the development of international air transport. It was 
stressed that one could not ask States to take account of the general economic 
position of air transport, in considering user charges for route facilities and 
services, unless they were informed of the global costs of such facilities and 
services. The Secretariat should study how to improve the comparability 
and reliability of the material furnished by the various governments who, 
for their part, should make greater efforts to provide the information re- 
quired. It was suggested that governments should be requested to file infor- 
mation of this kind in a standardized form every two years, giving data 
relating to the two previous years separately so that changes and trends 
could be examined. 

Against this view, it was pointed out that statistics relating to the costs 
and utilization of route facilities and services were difficult for governments 
to collect, and it was questioned whether the trouble and expense of doing 
so on a regular and frequent basis was justified by the usefulness of the 
resultant material. This was not a field in which policy was determined by 
statistical data of the global kind that could be obtained by ICAO. If gov- 
ernments desired to relate route facility charges to the economic situation 
of the carriers, they would need to consider the situation for the particular 
routes and carriers in question and this would often be widely different from 
the situations encountered by other governments or from global averages. 

It was generally agreed that continuous analysis and examination of 
statistics relating to route facilities and services is not necessary since the 
situation is unlikely to change radically from year to year. The Conference 
felt, however, that it would be desirable that the Council should review the 
whole question at periods of about three years when it seems that develop- 
ments in route facilities and services or in international air transport are 
likely to have produced changes of importance. The availability of resources 
for carrying out a study of this kind will also need to be taken into account. 
When such reviews are made, it should be left to the Council to decide, on 
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an ad hoc basis, what statistical material to request Contracting States to 
provide. 








RECOMMENDATION NO. 7 





The Conference therefore recommends: 
(a) that the Council shall review the costs and revenues of route air 
navigation facilities and services provided for international civil 
aviation at approximately three year periods, requesting what 
statistical material it requires for each review on an ad hoc basis; 

(b) that Contracting States be urged to provide the material so re- 
quested. 











Agenda Item 11: Other Business 
No other business was raised for the attention of the Conference. 






Il. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


FIFTH MEETING OF THE FACILITATION ADVISORY GROUP 
LIMA, JANUARY 7-10, 1958 


The Facilitation Advisory Group of the International Air Transport 
Association met in Lima between January 7-10, 1958. The work of this Group 
is to find ways of exploiting the advantages of air transport by cutting the 
red tape in border-crossing specifically by facilitating the clearance through 
Governmental controls of passengers, crew, cargo and aircraft. The Airline 
Delegates present were from Belgium, Brazil, Canada, Denmark, Norway, 
Netherlands, Pakistan, Sweden, United Kingdom, United States and Peru. 

The work of this group has been conducted in an atmosphere of urgency. 
The age of jet aircraft of the 1960’s will eat into transit time, in many cases 
reducing it by half. The airlines are anxious that there should also be a 
corresponding reduction in time spent on the ground at airports. Part of 
this time spent on the ground is consumed in complying with Governmental 
formalities and the airlines are concerned with persuading Governments to 
share their view, that the time spent in observing these formalities should 
be proportionate to transit time and that any reduction in the latter should 
result in corresponding reduction in the former. For example a transatlantic 
crossing which takes 14 hours today may take 6 hours in the jet age. If a 
total of 2 hours is spent on the ground at either end of the journey as at 
present the ground time is about 12% of the overall travel time. To maintain 
this relationship in the jet age the total ground time would have to be cut 
from 2 hours to 50 minutes, a reduction of more than half, 

The attitude of the affected Governmental Departments in Peru is en- 
couraging. In the opening meeting this week General Suero, the Director of 
Civil Aviation for Peru, expressed his full appreciation of the problems 
facing the airlines and in wishing the group success in its facilitation cam- 
paign. General Suero expressed the view that many of the obstacles in speedy 
clearance did not arise because of Governmental opposition but were the 
result of accumulation of precedent and procedures established in days of 
sailing ships. The Facilitation Group felt that many other Governments were 
in a similar position and hoped that steps would be taken immediately to 
modify Governmental formalities in relation to and in preparation for the 
era of jet aircraft; in many cases this would require amendment or repeal 
of long standing legislation or regulations. However, the job must be done. 

Among the subjects discussed by the Group were a review of progress 
made in eliminating the Passenger Manifest. This document is a troublesome, 
costly and in the opinion of the airlines, an unnecessary formality which 
has the effect of requiring embarking passengers to be at the airport earlier 
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than they would normally have to be. It is not required in respect of the 
majority of travelers crossing international boundaries today. by all forms 
of transport. There is no logical reason why it should be retained for air 
travelers, This document has for some time been eliminated for air travel 
between most European countries. Within the past month the Canadian and 
United States Governments have indicated that they no longer require air- 
lines to complete the form. The Group noted that this recent development in 
North America places an obligation on many other countries to take similar 
action. To take an example, on a flight from New York to South America, 
the United States Government does not require passenger manifests but the 
airlines must nevertheless make them out because they are still required 
by the Governments in the South American countries. 

Other subjects discussed by the Facilitation Group included procedures 
for facilitating clearance of passengers’ baggage; particularly ways of facili- 
tating clearance of passengers, ways and means of expediting clearance of 
cargo and more generally how methods in the application of frontier formali- 
ties could be developed to achieve the significant reduction in delays at 
airports which will be so essential in the very near future. 

In the case of cargo clearance the Group noted that the volume of freight 
carried by air had risen by 385% over the past decade, and an even more 
striking increase was expected within the next few years. In trying to find 
ways of expediting clearance of this ever increasing volume of freight, the 
Group reviewed some existing international agreements on formalities in 
international trade designed to reduce delays to cargo arising through 
Customs and other regulations. Particular matters studied by the Group 
were the need to simplify export declarations and the problem of ensuring 
that Government requirements for statistical data do not create complicated 
procedures or cause delays to shipments. One of the advantages of shipping 
by air is that in most cases the goods can be in the country of destination 
the next day; however, the appeal of air transportation is diminished if the 
consignee cannot clear his shipment through Customs immediately on 
arrival. The group studied how this could be achieved through simplification 
of procedures and elimination of documentation. 

Following the meeting in Lima a team of Facilitation experts, including 
Mr. R. J. Moulton, Chief of the Facilitation Branch of the International 
Civil Aviation Organization in Montreal, proceeded to a number of South 
American countries. This team endeavored to assist local airline personnel 
and Government officials in finding solutions to some of the facilitation prob- 
lems which were being experienced in the various countries. 





JUDICIAL AND REGULATORY DECISIONS 


EVIDENTIARY IMMUNITY OF CAB ACCIDENT 
RECORDS AND REPORTS 


ECAUSE of the vital status which aviation occupies in today’s society, 

an ever-present necessity exists to promote maximum safety standards 
for air travel. To a great extent, these standards are formulated by the Civil 
Aeronautics Board,! which determines accident causes and promulgates rules 
designed to prevent similar occurrences in the future. To determine the 
cause of an accident, the Board must carry on extensive investigations to 
ascertain the facts and circumstances surrounding each mishap. Because 
private litigants, in suits arising from aerial accidents, have scant oppor- 
tunity to perform their own investigations, this Board-secured information 
may be extremely useful to such parties.? The task of sifting the bits of 
wreckage and charred structure remaining after a crash requires the highly 
technical skills and perceptive powers of trained investigators. Moreover, 
the investigators immediately isolate the scene of the wreckage and only the 
investigators are allowed to go near the remains of the plane.® Thus, private 
individuals are prevented from making their own investigations. However, 
if the Board’s entire findings were open to unlimited use in private litigation, 
airline operators, in fear of subjecting themselves to vast civil liability, 
would be reluctant to submit to the Board any facts which might suggest 
operational negligence.* Such an inclination could greatly impede the effec- 
tiveness of the Board’s investigations. Moreover, the Board’s examiners are 
too few to operate without the assistance of the airlines; and these few 
examiners cannot spare the time to become involved in private litigation.? 
In determining the extent to which private parties may use the results of 
Board investigations, the Board, Congress, and the courts are faced with the 
problem of balancing the need to formulate an adequate program of safety 
regulation with the policy of affording individuals the maximum discovery 
procedures necessary for successful litigation. 

The problem of balancing these interests was recognized by Congress 
in the enactment of Section 701(e) of the Civil Aeronautics Act.® This sec- 
tion provides that the accident investigation reports of the Board shall not 
be admitted as “evidence” in any suit for damages arising from matters 
mentioned in the report. On the surface, this section appears to have granted 
an extensive privilege to all information gathered by the Board during the 
course of the accident investigation, as well as any conclusions regarding 
causation reached by the Board. Believing that anything less than a strict 
interpretation of the section will lead to confusion, the Board has interpreted 
Section 701(e) in this way.® Thus, the Board will not release either its 
preliminary records and reports or the final Board report to private parties 
as a matter of right.1° Consequently, the Board has realized the possible 
inequities involved in a strict interpretation of Section 701(e). Thus, a 
private party may not be able to sustain his claim for relief without the 
Board’s information,!! or at best avoid a directed verdict against him.1? In 
an attempt to balance these interests, the Board has adopted rules of pro- 
cedure which allow a controlled use of Board information after a request 
has been submitted to the General Counsel of the Board.1 He has full power 
to approve or deny the request depending upon the requisite showing of 
necessity by the applicant.1¢ However, this exemption is explicitly limited 
to the material facts,15 and subsequent Board rules absolutely prohibit testi- 
mony by Board employees as expert witnesses.16 This includes testimony as 
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to facts and opinions incorporated in Board reports, as well as facts and 
opinions garnered by Board employees while working in their official capacity. 


The Board believes that these rules do not extend the privilege of Section 
701(e), but only uphold its spirit.17 It is thus contended that if a report is 
privileged, everything leading up to the report should be privileged,1§ and 
this must include all matters which have been ascertained by an individual 
while employed in an official capacity.19 Thus, the Board concludes that Sec- 
tion 701(e) can be enforced only by denying private parties the opportunity 
to procure the privileged material through the testimony of agency employees 
regarding the contents of withheld reports.2° However, in the event that 
these Board rules do, in fact, extend the privilege of Section 701(e), the 
Board apparently believes that the rules should have the force of law.”! 
This belief is based on the constitutional separation of powers between the 
different branches of the government,?? and also on the statutory power 
which has been granted the Board by the Act (to make and amend such rules 
of procedure as are necessary for its operation) .2* The Board sets forth 
several considerations of necessity which support its rules as needed for 
proper Board operation, The foremost of these considerations are the need 
for full and frank reports?4 and the convenience of the agency.25 Also, the 
disclosure of Board reports may subject the individual members to political 
pressures in reaching their decisions.2 Therefore, the Board feels that such 
a necessity gives it the right to use the general rule-making power of the 
Act. To a great extent, this right has been supported by Congress2? and by 
the courts.28 Thus, the Board has taken the position that, in any event, its 
rules are proper and that the only solution to the problem of Section 701(e) 
is compliance with the discretion of the Board. 

Although the Board has sought a compromise solution to the Section 
701(e) problem, the fact remains that any restriction placed on the Board’s 
information will have an adverse effect upon the private litigants involved.?9 
It is not surprising, therefore, that the courts have confined the interpreta- 
tion of Section 701(e) and the Board’s rules concerning it. The problem of 
the extent to which Board information is privileged under the interpretation 
of Section 701(e) was considered in the case of Ritts v. American Overseas 
Airlines.®° In that case, the court held that a witness was not precluded by 
Section 701(e) from being examined on matters about which he had testified 
at the Board’s investigation. The court adopted a narrow interpretation of 
the language of Section 701(e) so that only the final Board report was 
excluded, and not the preliminary information gathered during the investi- 
gation.®! Shortly thereafter, several cases followed the Ritts case and allowed 
the claimant to inspect routine accident reports of the airline which were 
submitted to the CAB,*2 to use the Board report for purposes of refreshing 
a witness’ memory, or to impeach his veracity,* and to introduce as evidence 
the report of a Board investigator pertaining to his examination of the 
airplane wreckage.°* Thus, with respect to documents, Section 701(e) ex- 
cludes only the use of the final Board report.®5 In Universal Airlines v. East- 
ern Airlines, recognition of the Board’s rules concerning Section 701(e) 
was directly presented.2* Assuming the reasoning of the Ritts case as its 
major premise, the court held that a Board investigator could be subpoenaed 
by the court and made to testify to his observations of both the facts and 
his opinions regarding the crash.37 However, the court stated it would be 
error to compel an agent of the Board to produce any of the Board’s reports, 
orders, or private files which are privileged, or to testify as to the contents 
of any privileged papers.®8 Although the court endorsed the policy underlying 
the Board’s regulations, it stated that the policy must be considered in the 
light of judicial power and the function of the courts to administer justice. 
The function of a subpoena is to compel attendance of all witnesses (of facts 
and opinions) so that the courts may have all available information. There- 
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fore, even though the Board rules are sound, they cannot supersede the 
judicial power of the courts.®® It appears, therefore, that Section 701(e) 
allows the use of opinion testimony given by Board employees, so long as 
the opinion is not contained within the privileged final Board report.4° More- 
over, irrespective of statutory construction, the rules of evidence will gener- 
ally protect the litigants against any inadmissible or prejudicial evidence.*! 


CONCLUSION 


By confining the apparently broad exclusionary privilege of the statute, 
the courts have taken a realistic, but equitable approach to this problem. 
Whereas the Board’s concern with safety necessitates frank disclosures of 
all facts in accident reports, the Board does not want to be involved in 
private litigation. Conversely, so that the private litigant may obtain the 
fairest adjudication of his cause of action, he desires access to the Board’s 
accident reports. In balancing these conflicting interests, the courts will 
disrupt the Board’s regulations only in cases of necessity. 

In light of the protection afforded to litigants by the rules of evidence, 
and because the Board regulations are protected to as great a degree as 
possible by the courts, no statutory changes appear necessary in the present 
provisions of Section 701(e), and none are foreseen in the near future. 








FOOTN OTES 

1 Civil Aeronautics Act Sec. 701(a), 52 Stat. 1012 (1938) as amended, 49 
U.S.C. See. 581 (1952). Hereinafter referred to as the “Board.” 

2 Civil Aeronautics Act Sec. 702(a), 52 Stat. 1013 (1938), as amended, 49 
U.S.C. Sec. 582 (1952). 

3 Other avenues available to private parties attempting to secure the facts 
involved in the air crash are depositions (Fed. R. Civ. P. 26, 27, 28, 29, 30, 31 and 
32) and the discovery procedures, which are written interrogatories directed to a 
party opponent (Fed. R. Civ. P. 38), examination, copying and photographing of 
documents and property in the possession of opposing parties (Fed. R. Civ. P. 34), 
physical and mental examinations of persons (Fed. R. Civ. P. 35), and admissions 
of facts and the genuineness of documents from the other party (Fed. R. Civ. P. 
36). However, it must be recognized that these procedures can never completely 
replace a first-hand investigation of the air crash. 

4 See, Section 701(e) of the Act, 52 Stat. 1012 (1938), as amended, 49 U.S.C. 
Sec. 581 (1952), whereby the Board is authorized to employ temporary personnel 
and to request the services of other government experts in connection with accident 
investigations. These temporary experts are generally sought from the individual 
air carriers and aircraft manufacturers involved because of their specific knowl- 
edge concerning the craft. 

5 Brief for the CAB as Amicus Curiae, P. 3, Universal Airlines v. Eastern 
Aieiieme 188 F. 2d 9938 (D.C. Cir. 1951). 

6 The airlines are required to notify and report any aircraft accidents or 
overdue aircraft, 14 C.F.R. Secs. 62.1-62.45 (1956). (Secs. 62.1 to 62.45 were issued 
under Sec. 205, 52 Stat. 984, as amended; 49 U.S.C. 425. The regulations interpret 
_ apply Secs. 601, 702, 52 Stat. 1007, as amended, 1013, as amended; 49 U.S.C. 

51, 582.) 

7 The statistics available show that in the fiscal year 1949 more than 7,500 
accidents involving aircraft were reported to the Board, whereas the Board had, 
and still has, less than thirty investigators to make field investigations. 

852 Stat. 1018 (1988), as amended, 49 U.S.C. Sec. 581 (1952), 

The records and reports of the Board shall be preserved in the custody 
of the secretary of the Authority in the same manner and subject to 
the same provisions respecting publication as the records and reports 
of the Authority, except that any publication thereof shall be styled 
“Air Safety Board of the Civil Aeronautics Authority,” and that no 
part of any report or reports of the Board or the Authority relating 
to any accident, or the investigation thereof, shall be admitted as 
evidence or used in any suit or action for damages growing out of any 
matter mentioned in such report or reports. 

915 Fed. Reg. 6442 (1950). 

10 Note 9, supra. 

11 Obviously, knowledge and understanding of the facts involved are necessary 
to the private party so that he can deliver the proper arguments to the court and 
to the jury. Otherwise, the private party will always be subject to the possibility 





238 JOURNAL OF AIR LAW AND COMMERCE 


of a directed verdict against him. Furthermore, it must be noted that the personal 
injury plaintiff does not have the benefit of the res ipsa loquitur doctrine in the 
majority of states. Lobel v. American Airlines, Inc., 192 F. 2d 217 (2d Cir. 1951); 
Goodheart v. American Airlines, Inc., 252 App. Div. 660, 1 N.Y.S. 2d 288 (2nd 
Dept. 1937). 

12 The airlines and the aircraft manufacturers (the usual civil defendants in 
these cases) are customarily asked to assist the Board’s team of investigators in 
its investigation, because the technical skills and first-hand knowledge of the builder 
and the operator involved are generally very helpful. Thus it is apparent that in 
the usual civil action arising from an airplane accident (passenger v. airline or 
manufacturer), the passenger may be at a disadvantage. Contrary to the plaintiff’s 
position, the airline and the manufacturer will have an understanding of the facts 
involved as well as the persuasive testimony of their own expert witnesses. 

13 See, 14 C.F.R. Sec. 311 (1956) for the complete text of the Board rules. 

14 The effect of these rules gives the Board’s General Counsel an arbitrary 
power to grant or deny the requests submitted by the interested private litigants. 

15 It must be recognized, however, that the material facts on the surface may 
not always be helpful to private parties. In this technical field, the untrained mind 
of a private party will not always be able to reach the proper conclusions from the 
material facts. Furthermore, the only testimony which will be of real value to a 
jury of laymen will be the testimony of expert witnesses interpreting the avail- 
able facts. 


16 Note 13, supra. 
17 See, Boske v. Comingore, 177 U.S. 459 (1900); Ex —_ Sackett, 74 F. 2d 
22). 


922 (9th Cir. 1935); Harris v. Walsh, 277 F. 569 (D.C. Cir. 

18 The courts have upheld regulations forbidding psecthioa employees from 
testifying in private litigation concerning contents of secret, official files, or to 
facts ascertained by them in the course of official business. See, Stegall v. Thurman, 
175 F. 813 (N.D. Ga. 1910); In Re Lamberton, 124 F. 446 (S.D. Ark. 1903). (A 
contrary rule with respect to production of documents prevails when the govern- 
ment is a party.) See e.g., United States v. Andolschek, 142 F. 2d 503 (2nd Cir. 
1944), a criminal case. 

19 In Re Hutman, 70 F. 699 (Kan., 1895). 

20 Contra, Gerow v. Seaboard Airline Ry. Co., 188 N.C. 76, 123 S.E. 473 (1924). 
The state court, however, did not uphold the privilege of exclusion for railroad 
accident reports. 

Berger and Krash, Government Immunity From Discovery, 59 Yale L. J. 
1451. (1950); Sanford, Evidentiary Privileges Against the Production of Data 
Within the Control of Executive Departments, 3 Vand. L. Rev. 73 (1949). 

22 This contention is based on the concept of separation of powers inherent in 
our constitutional organization of government. From its inception, each branch— 
legislative, executive and judicial—has sought to operate in its own sphere and to 
refrain from infringing upon the individual provinces of the others. The problem 
of defining the individual spheres of influence and jurisdiction arose at an early 
stage of our history when the courts decided that they should not interfere with the 
discretionary actions of executive officials. Marbury v. Madison, 1 Cranch 137 (U.S. 
1803). This precedent is still followed. United States ex rel Touhy v. Ragen, 340 
U.S. 462 (1950). Therefore, because the control of agency records is within the 
discretionary authority of the agency head, he should have full power to determine 
whether outsiders may be allowed to use the documents. 

23 Section 205 of the Civil Aeronautics Act (52 Stat. 984 i, as amended, 
49 U.S.C. 425 (1946)) authorizes and empowers the Board... to make and amend 
such general or special rules, regulations, and procedure pursuant to and consistent 
with the provisions of the Act, as it shall deem necessary to... perform its powers 
and duties under this Act. 

24 Truthful disclosures by those who are in a position to know the facts are 
important for an accurate investigation by the Board. It must also be recognized, 
however, that it is poor policy for the law to bribe a man to be truthful. See, 
Wigmore, 19 Ill. L. Rev. 196, 198 (1924). 

> Note 7, supra. 

26 Brief for the CAB as Amicus Curiae, P. 6, Universal Airlines v. Eastern 
Air Lines, 188 F. 2d 993 (D.C. Cir. 1951). 

27 Congress has supported this general theory and expressly codified it into the 
form of a statute in dealing with the internal powers of the departments of the 
executive branch. 5 U.S.C. Sec. 22 (1948). “The head of each department is author- 
ized to prescribe regulations, not inconsistent with law, for the government of his 
department, the conduct of its officers and clerks, the distribution and performance 
of its business, and the custody, use, and preservation of the records, papers, and 
property appertaining to it.” 

28 The courts have held that an administrative agency—226 F. 2d 501 (6th 
Cir. 1955)—or executive department—Boske v. Comingore, 177 U.S. 459 (1900), 
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Ex Parte Sackett, 74 F. 2d 922 (9th Cir. 1935), Harris v. Walsh, 277 F. 569 (D.C. 
Cir. 1922)—can with impunity, refuse to submit its internal records in response 
to a court subpoena if it does so pursuant to its own reasonable rules of procedure. 

29 Often the physical facts of the accident may only be pieced together after 
much experimentation with the bits of wreckage remaining after a crash. This 
task is always performed by the Board. Note 5, supra. 

3097 F. Supp. 457 (S.D. N.Y. 1947). 

31 The court, in the Ritts case (note 29, supra), distinguished between the 
words “records and reports” in the first line of Section 701(e) and the reference 
only to “report or reports” in the exclusionary last line of the section. It was 
regarded that this distinction evidenced a Congressional intent to exclude only the 
Board reports containing its conclusions which, if admitted into the court, would 
prejudice any party who had no part in the investigation. The party would be 
injured because he would have no chance to be heard or to cross-examine the wit- 
nesses before the Board. The court concluded that the use of records of the Board 
hearings was the same as using any statement taken from a witness to refresh his 
recollection or to impeach his veracity. 

32 In Tansey v. T.W.A., 97 F. Supp. 458 (D.C. 1949), it was held that Section 
701(e) did not prevent a person injured in an aircraft accident from inspecting 
and copying both routine records and special reports as to the cause of the accident 
prepared by the airline and filed with the Board. This court also distinguished 
between the final Board report and the records leading up to this report. It was 
stated expressly that the information received in the course of an investigation 
was not privileged. 

33 Maxwell v. Fink, 264 Wis. 106, 58 N.W. 2d 415 (1953). Recognizing the 
distinction between the words, “records” and “reports,” the court allowed a Board 
expert, testifying as a witness, to refresh his memory from a photostatic copy of 
his Board report. The witness was testifying to the facts as he found them at the 
scene of an accident. The court said that this did not permit the report to be “used” 
in the sense prohibited by Section 701(e) in cases involving records and testimony 
in Board inquiries. By dictum, it stated that this was true whether or not the case 
involved a deposition, a pre-trial discovery, or the admissibility of evidence at the 
trial. 

34 Lobel v. American Airlines, 192 F. 2d 217 (2nd Cir. 1951). Here the report 
of a Board investigator pertaining to his examination of the airplane wreckage was 
admitted as evidence. The court, however, indicated that the report contained no 
opinions or conclusions as to the cause of the accident or of the defendant’s negli- 
gence. Moreover, the report was based entirely on the investigator’s personal obser- 
vations and was not based on any interviews. Thus, while Section 701(e) was 
designed to guard against the introduction of Board reports expressing Board 
views on matters wholly within the functions of courts and juries to decide, the 
court emphasized that any testimony or evidence not excluded by Section 701(e) 
still remains subject to the rules regarding hearsay and opinion evidence. 

35 See, Isreal v. United States, 247 F. 2d 426 (2nd Cir. 1957). 

36188 F. 2d 993 (D.C. Cir. 1951). 

37 However, while this court accepted the general proposition, it excluded the 
testimony of the questioned witness for other reasons. 

38 While this court accepted the rationale of the Hutman case (note 19, supra) ; 
the Lamberton case (note 18, supra); and the Stegoll case (note 18, supra), it 
recognized that if the government official is testifying about facts which are not 
incorporated into privileged reports, they are not privileged even though they were 
learned in an official capacity. 

_, 9 Implicit recognition was given to the policy considerations favoring a private 
litigant’s effort to secure evidence necessary to his case. 

40 Recognizing this judicial construction of Section 701(e), a question neces- 
sarily presented is whether or not this construction of the section is consistent with 
its legislative history. However, there is virtually no history of this section which 
can be used as a guide. The various proposals made in each house from which the 
present Civil Aeronautics Act evolved were very similar in all respects, and it was 
agreed to without comment by a joint committee of the House and Senate. 83 Cong. 
Rec. 8843-8869, 8961-8963 (1938). There was testimony of only one witness relating 
to this section at the Congressional hearings on the Act. The value of this lone 
statement is certainly not conclusive as evidencing any legislative intent one way or 
the other. Therefore, the intent of the Act can only be ascertained by way of infer- 
ence from similar statutes which preceded it. Section 701(e) of the Civil Aero- 
nautics Act was modeled after the somewhat similar provisions contained in Section 
2(e) of the Air Commerce Act of 1926, as amended in 1934. The provisions of this 
act were in turn derived from the comparable provisions of certain Safety Acts 
relating to railroads. (36 Stat. 916 (1911), 45 U.S.C. 33 (1940) ; 36 Stat. 351 (1910), 
45 U.S.C. 41 (1940).) The general purpose of all these statutes was to promote 
and regulate adequate standards of safety for the carriers. Hence, it may be argued 
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that since the purpose of these prior acts and the Civil Aeronautics Act are the 
same, the exclusionary privileges in each statute should be construed in the same 
way regardless of its language. This argument is based on the premise that the 
ends of safety demand frank disclosures in accident reports by airline operators 
and that anything less than a complete exclusionary privilege will discourage frank 
disclosures. Also, safety investigations demand the full time of agency employees 
and they cannot be bothered with court appearances. As previously noted, this is 
in accord with the Board’s view of the statute. (See, text P. 5, supra.) The courts 
have not accepted this argument and have interpreted the changes in language in 
the previous statutes and Section 701(e) to show the intent of the legislature to 
make — only the actual Board report and not the records of the Board, 
or its hearings and investigations, or the expert testimony of its employees. (See, 
note 29, supra, which states the rationale of the Ritts case.) The language of 
Section 701(e) supports this argument. The exclusionary privileges of the three 
acts are drafted in different language and terms, especially the old Air Commerce 
Act. Its exclusionary privilege was drawn up in much stronger and broader terms 
than the similar section in the Civil Aeronautics Act, i.e., Section 701(e). It is 
consistent with the purpose of the statute and legislative discussion of all three 
statutes to conclude that Congress has narrowed provisions of Section 701(e). 

41 The rules of evidence generally exclude from the court any hearsay state- 
ments. 5 Wigmore, Evidence, Sec. 1861, 6 id. Sec. 1766 (3d ed. 1940); Morgan, 
The Hearsay Rule, 12 Wash. L. Rev. 1 (1937); for cases discussing and illustrat- 
ing the nature of hearsay, see Morgan, Evidence, 1941-1945, 59 Harv. L. Rev. 481, 
541 (1946). In the field of aerial accident investigation, the investigator must rely 
to a great extent upon statements given by third parties regarding the facts. Thus, 
he will seldom have first hand information and the evils of hearsay will be implicit 
in the investigator’s personal knowledge of the facts or the records and reports of 
the Board. Such evidence will generally be excluded from the courtroom. The pit- 
falls of the hearsay rule may be avoided if the record containing the Board em- 
ployee’s hearsay is used by him as past recollection recorded with his own testimony 
in court. See 3 Wigmore, Evidence, Secs. 734-757 (3d ed. 1940); Universal Airline 
v. Eastern Air Lines, 188 F. 2d 993 (D.C. Cir. 1951). In this way, the evils are 
overcome for the asserter is in the court under oath, and he may be cross-examined 
by the opposing party. The hearsay statements may come within one of the many 
exceptions to the general rule. See McCormick, Evidence, Secs 223-299 (1954). The 
most likely exceptions are admissions by party-opponents. See 4 Wigmore, Evidence, 
Secs. 1048-1087 (3d ed. 1940); McCormick, Evidence, Secs. 289-252 (1954) or 
declarations against interest by a person not a party to the suit. See 5 Wigmore, 
Evidence, Secs. 1455-1477 (3d ed. 1940); Morgan, Declarations Against Interest, 
5 Vand. L. Rev. 451 (1952). Furthermore, it is possible to use these statements in 
other ways to by-pass the hearsay rule, such as to impeach a witness. See McCor- 
mick, Evidence, Secs. 33-50 (1954); Maxwell v. Fink, 264 Wis. 106, 58 N.W. 2d 
415 (1953). If the hearsay statement is itself based on other out-of-courtroom 
assertions of third parties, each statement must satisfy the requirements of some 
hearsay exception to be admissible into evidence. 

Closely aligned to the hearsay provisions is the rule excluding a witness’ testi- 
mony concerning his opinions. See 2 Wigmore, Evidence, Secs. 650-670 (3d ed. 
1940). The general rule demands that a witness testify only to those facts within 
his knowledge and not to testify to his opinions concerning the issues of the case. 
See 7 Wigmore, Evidence, Secs. 1917-2028 (3d ed. 1940). Otherwise the witness 
would usurp the jury’s function of determining the liability of the parties based 
on the facts presented at the trial. Chicago & Alton R. Co. v. Springfield & N.W. R. 
Co., 67 Ill. 142 (1873). However, in such a technical field, there is a need for expert 
opinion and the courts usually make an exception to the general rule excluding 
opinion testimony. To give an opinion, the expert must be qualified and must have 
first-hand knowledge of the facts involved. See 7 Wigmore, Evidence, Sec. 1923 and 
Sec. 1925 (3d ed. 1940); Bratt v. Western Airlines, 155 F. 2d 850 (10th Cir. 1946). 
If the expert has no first-hand knowledge, or only a knowledge based on hearsay 
assertions, he may still give his opinion in answer to a hypothetical question based 
on stated, assumed facts. There are two basic requirements for a hypothetical 
question: 1. the facts which the question assumes must be clear to the jury, and 
2. the date assumed must not be conflicting. See McCormick, Evidence, Sec. 14 
(1954). However, it must be remembered that the evidence or opinion from the 
Board or its experts will often impress the pury far more than it properly should. 
See brief for Appellant, pp. 26, 27, Universal Airline v. Eastern Air Lines, 188 
F. 2d 992 (D.C. Cir. 1951). In this field, the jury must depend to a great extent on 
expert testimony, and it will surely be impressed by the conclusions of a person 
who bears the responsibility to determine questions of causation. This may unfairly 
prejudice one of the parties. Therefore, while the courts cannot determine the 
weight to be given to admissible evidence, it can be stated surely that the rules of 
evidence will protect the parties from admission of prejudicial evidence into court. 




















DIGEST OF RECENT CASES 


ANTI-TRUST LAWS — CONCERTED RATE QUOTATIONS TO 
GOVERNMENT BY RAILROADS — SUPPLEMENTAL AIR CARRIERS 


A. T. &8S. F. Ry. Co. v. Aircoach Transportation Assoc. 


5 CCH Aviation L. Rep. 17,792 (D.C. Cir. 1958) 

Plaintiff airline companies and defendant railroads were competing for 
government contracts involving the transportation of military personnel. 
Plaintiff objected to certain rate fixing practices which normally would have 
been clear violations of the Sherman Act and asked for an injunction pre- 
venting any future use of such practices. Defendant resisted the injunction 
on the ground that sec. 5a of the Interstate Commerce Act specifically 
excluded government contracts such as these from the scope of the Sherman 
Act. In reversing the trial court and denying the injunction, the court of 
appeals held that the lower court should have first referred the question of 
whether these contracts were exempt from the Sherman Act to the Inter- 
state Commerce Commission for an advisory ruling. The court further held, 
however, that regardless of how the Interstate Commerce Commission re- 
garded these contracts, they could not be immune from the Sherman Act 
if it should be found that they were part of a conspiracy to eliminate the 
airlines from competition. 


FLIGHTS OVER PRIVATE PROPERTY — COURT INTERFERENCE 
WITH CIVIL AERONAUTICS BOARD REGULATIONS 


Newark v. Eastern Airlines, Inc. 


5 CCH Aviation L. Rep. 17,828 (D.C. N.J. Feb. 27, 1958) 

Plaintiff municipalities and private landowners seek to enjoin the defend- 
ant airlines in their operations from Newark airport on the grounds that 
said operations constitute a nuisance as well as a trespass on private prop- 
erty. Flight operation patterns at Newark airport were regulated by the 
Administrator under the authority of the Civil Aeronautics Act. It was the 
contention of the defendant that the injunctive relief sought by the plaintiffs 
was directed at the flight patterns relating to take-offs and landings and 
this was already governed by Civil Aeronautics Board regulations. In dis- 
missing the suit, the court was of the opinion that the power to amend the 
CAB flight pattern regulations is not within the jurisdiction of the court. 


AIRCRAFT DAMAGES — BAILMENT OF SUBSTITUTE — LIABILITY 
FOR DAMAGES AND RENTAL 


Athabaska Airways Ltd. v. Government Airways 


5 CCH Aviation L. Rep. 17,702 (Queen’s Bench Sask. Oct. 28, 1957) 

Plaintiff’s airplane was damaged due to the negligence of defendant while 
the parties were competing in the business of flying material and equipment 
to sites on the Canadian early warning system. Unable to purchase another 
plane, plaintiff rented one during the period in which defendant undertook 
to repair the plaintiff’s damaged craft. In a suit for damages resulting from 
defendant’s negligence, plaintiff claimed the rental cost as an item of liabil- 
ity to be sustained by the defendant. Defendant’s contention that the rental 
was unjustified and only tended to increase the amount of damages was 
rejected upon the theory that precluding the plaintiff from renting another 
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plane would give the defendant an opportunity to corner all of the business, 
It is not only the privilege, but the duty of the plaintiff to obtain a substitute 
aircraft and attempt to minimize the loss resulting from the accident. Judg- 
ment rendered for the plaintiff. 


AIRLINE INSURANCE — IRREGULAR AIR CARRIERS — POLICY 
PROVISIONS LIMITED TO CERTIFIED CARRIERS 


Thompson v. Fidelity and Casualty Co. 
5 CCH Aviation L. Rep. 17,800 (Ill. App. Jan. 24, 1958) 

The plaintiff was beneficiary of one of defendant’s life insurance policies 
purchased through a vending machine. The provisions of the policy specifi- 
cally limited liability to accidents occurring aboard scheduled air carriers 
certified by the Civil Aeronautics Board. Denying recovery on the policy, 
the court said that the fact that the plane on which the insured secured 
transportation was scheduled to leave at a certain time did not make it a 
scheduled air carrier as defined in the policy. 


AIRMAN CERTIFICATE REVOCATION — REVIEW OF CAB 
ORDER — ADMINISTRATIVE PROCEDURE ACT 


Walker v. Civil Aeronautics Board 
5 CCH Aviation L, Rep. 17,739 (U.S.C.A. 2d Jan. 31, 1958) 


After a license suspension by the Civil Aeronautics Administration, the 
plaintiff continued to fly in violation of the suspension order. The Adminis- 
trator then initiated a proceeding revoking the petitioner’s license because 
of said violation. Petitioner appealed asserting that under the provisions of 
the Administrative Procedure Act no license shali be suspended, withdrawn, 
or revoked until the holder thereof has been given an opportunity to demon- 
strate compliance. This contention was rejected by the court because it 
ignored the fact that the opportunity to achieve compliance granted by 
§ 9(b) of the Administrative Procedure Act is expressly made inapplicable 
to cases involving a willful violation of regulations. 
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